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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6212) 


In re INDEPENDENT MILK PRODUCERS-DISTRIBUTORS’ ASSOCIATION. 
AMA Docket No. 25-4. Decided November 2, 1959. 


Application to Dismiss Granted 


The charges in the petition alleging violations of the rules of practice for 
promulgation proceedings are inadequately pleaded or frivolous. The 
application to dismiss this portion of the petition is granted. 

Holman, Michelwait, Marion, Black and Perkins, of Seattle, Washington, 
for petitioners. Mr. John A. Campbell, for Agricultural Marketing 
Service. 


Decision by Thomas J. Flavin, Judicial Officer 


RULINGS ON APPLICATION TO DISMISS AND MOTION 
TO STRIKE REPLY TO ANSWER TO APPLICATION 


I 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seg.). On August 11, 1959, a petition was 
filed by the Independent Milk Producer-Distributors’ Association, 
said to consist of 12 named producer-handlers who are subject 
to Order No. 25 (Puget Sound marketing area) issued under 
the act. The petition was signed by attorneys for the association 
and verified by officers of the association. The petition attacks 
the validity of recent amendments to Order No. 25 dealing with 
producer-handlers. An application for interim relief, i.e., a stay 
of the protested amendments until decision upon the merits, was 
denied on August 31, 1959 (18 A.D. 881). 

Respondent filed an application to dismiss the petition as a 
whole or, in the alternative, to dismiss designated portions 
thereof. Dismissal of the entire petition was sought upon the 
grounds that the petition did not comply with the act and the 
applicable rules of practice (7 CFR 900.50 et seq.) in that the 
petition was not filed by a “handler” since the association is not 
a “handler” and was not verified under section 900.52(b) (6) of 


1241 
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the rules of practice by an affidavit from the “handler,” or an 
officer of the “handler” having knowledge of the facts stated in 
the petition, and stating that the petition was filed in good faith 
and not for purposes of delay. Dismissal of the entire petition 
was also sought because the alleged adverse effects of the pro- 
tested amendments upon the businesses of the producer-handlers 
were stated generally as to all without distinction as to which 
producer-handlers were alleged to suffer which adverse effects 
claimed. 


The portions of the petition sought to be dismissed, other than 
the association as a petitioner, if the entire petition should not 
be dismissed are contained in Paragraph IV (7) of the petition 
and are as follows: 


““(7) Petitioners are informed and believe and there- 
fore allege that, in violation of the express regulation 
of the Department forbidding same, following the close 
of the hearing and prior to the issuance of the Order, 
discussions of the merits and issues involved in the pro- 
ceedings were held between certain employees and offi- 
cials of the Department and persons or their reprsenta- 
tives interested in the result of the proceeding. 
Petitioners are further informed and believe and there- 
fore allege that during the course of the hearing one of 
the employees of the Department over the weekend 
secretly visited and inspected the facilities of one of the 
producer-handlers. Thereafter, although the hearing 
had been concluded on Proposal No. 1 on October 3, the 
previous Friday, it was inexplicably reopened on Mon- 
day, October 6, for a night session on this point. Peti- 
tioners finally are informed and believe and therefore 
allege that following the issuance of the recommended 
decision and before issuance of the Order a-discussion 
was held between employees and officials of the Depart- 
ment and interested persons, which resulted in a sub- 
stantial change being made between the provisions of 
the recommended decision and those of the Amended 
Order as finally issued.” 


Respondent seeks dismissal of Paragraph IV (7) of the peti- 
tion because the allegations therein are said to constitute merely 
an attempt at a “fishing” expedition and in any event do not 
amount to a cause of action. 
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An answer to the application to dismiss was filed and upon 
order of the Judicial Officer a reply to the answer was filed by 
the respondent. A copy of the order for a reply was served upon 
petitioners October 2, 1959, and no objection was received from 
them. After the reply was filed, however, petitioners filed a 
motion to strike the reply for the reason that section 900.52 (c) 
of the rules of practice (7 CFR 900.52(c)) containing the pro- 
cedure for the handling of applications to dismiss does not pro- 
vide for the filing of a reply to the answer to an application to 
dismiss. The reply was asked for by the Judicial Officer since 
the petition had been amended in effect by the petitioners’ answer 
to the application to dismiss and the affidavits from the pro- 
ducer-handlers submitted therewith and the views of respondent 
were sought as to whether respondent still considered the peti- 
tion defective. But, at any rate, to avoid even the appearance 
of any irregularity, petitioners’ motion to strike the reply is 
granted and the reply has not been considered in arriving at 
the rulings below. 


II 


In the interests of expedition, a more colorful expression of 
which is the current vernacular, “to get the show on the road,” 
we do not dismiss the entire petition for the reason that the 
producer-handlers did not jointly file, sign and verify the peti- 
tion. Ten of the producer-handlers have submitted affidavits 
making the petition their petition. Consequently hereafter in 
the proceeding the petitioners are considered to be the producer- 
handlers who filed the affidavits. The association and the pro- 
ducer-handlers who did not submit affidavits are not parties in 
the case any longer if they have been parties. As to the objec- 
tion of the respondent that the petition does not recite the 
differing impacts of the contested provisions upon the different 
producer-handlers, most of the allegations in Paragraph III of 
the petition are common ’to all handlers and Paragraph IV con- 
taining the grounds upon which the provisions are claimed to 
be “not in accordance with law” seems to be common to all 
petitioners. In the light of the availability of a prehearing 
conference and other methods to clarify and simplify the issues, 
we see no substantial prejudice to the respondent in having the 
proceeding continue now on the basis of the present petition 
especially since the allegations objected to are practically all in 
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the realm of speculation as to the harm which will be done to 
petitioners by the protested provisions. 

Petitioners contend that the charges in Paragraph IV (7) of 
the petition show violations of section 900.16 of the rules of 
practice (7 CFR 900.16) for promulgation proceedings which 
provides as follows: 


“§ 900.16 Discussion of issues, etc., of proceeding 
prohibited. Except as may be provided otherwise in this 
subpart, no officer or employee of the Department shall, 
following the close of the hearing in a marketing agree- 
ment or marketing order proceeding and prior to the 
execution of a marketing agreement or the issuance of 
a marketing order therein, discuss the issues, merits, 
or evidence involved in the proceeding with any person 
interested in the result of the proceeding or with any 
representative of such person: Provided, however, That 
the provisions of this section shall not preclude an 
officer or employee who has been duly assigned to, or 
who has supervision over, a proceeding from discussing 
with interested persons or their representatives matters 
of procedure in connection with such proceeding. In- 
sofar as the provisions of this section are inconsistent 
with the provisions of Regulation 1544 of the publica- 
tion entitled ‘Regulations of the U. S. Department of 
Agriculture,’ the provisions of this section shall prevail.” 


Concerning the charges in Paragraph IV (7), allegations as 
to conversations between Department representatives and others 
interested in the results of the amendment proceeding are in- 
adequately pleaded. There is no identification of the persons 
involved or the places where the conversations occurred. Such 
naked, unsupported conclusory allegations amount pretty much 
to a “fishing expedition.” Cf. Alta Vista Creamery Co., 11 A.D. 
839 (1952). Petitioners claim that the alleged conversations 
between the issuance of the recommended order and the final 
order resulted in changes in the final order from the recom- 
mended order. Presumably this means to the detriment of 
petitioners. But comparison of the two documents shows that 
all changes in connection with the matter in controversy were 
in the direction of benefiting producer-handlers, that is, ameli- 
orating or lessening restraints proposed in the recommended 
order. 
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As to the “secret” visit to the facilities of a producer-handler 
upon a weekend while the hearing was in progress, the implica- 
tions are somewhat sinister, as if a prosecuting attorney spirited 
the jury away without the knowledge of defense counsel to give 
the jury secret incriminating evidence such as a visit to the 
scene of the crime. The amendment proceeding was not a crimi- 
nal trial. It was a rule-making proceeding, and what kind of 
a physical plant a producer-handler has or how he runs it was 
not an issue in the proceeding. That producer-handlers produce, 
process and package their own milk is no more an evidential 
requirement of a rule-making proceeding involving the regula- 
tion of the handling of milk under the act than the necessity 
to prove in such a proceeding that milk comes from cows. We 
see no “evidence” not incorporated in the record that was “‘se- 
cretly’” acquired by the alleged visit to the premises of one of 
the producer-handlers. We fail to note, too, any objection by 
petitioners to the visit either at hearing sessions subsequent to 
the visit or in the exceptions filed by petitioners to the recom- 
mended decision. The “inexplicable” reopening of the hearing 
on Monday, October 6, 1958, on Proposal No. 1 is shown by the 
amendment hearing record (AMA Docket No. AO 226, tran- 
script of hearing pp. 616 et seq.) to be simply the offering of 
additional evidence on the proposal by counsel for producers. 
The averments seem to us to be frivolous. Cf. In re College 
Club Dairy, 14 A.D. 790, 793 (1955) and In re Kewaskum Dairy 
Company, 10 A.D. 769 (1951), aff'd, Heinemann Creameries 
et al. v. United States (E.D. Wis. 1953), 18 A.D. 1242, 1250. 

In view of the foregoing, Paragraph IV (7) of the petition 
is dismissed. 


DISMISSAL—WITHDRAWAL OF PETITION 


(No. 6213) 


In re FAIRDALE FARMS INC. AMA Docket No. 27-140. Dismissed 
November 13, 1959, by Thomas J. Flavin, Judicial Officer. 


(No. 6214) 


In re COBLE DAIRY PRODUCTS COOPERATIVE, INCORPORATED. AMA 
Docket No. 118-1. Dismissed November 18, 1959, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 6215) 


In re SUNNYDALE FarRMs, INc. AMA Docket No. 27-127. De- 
cided November 23, 1959. 


Accounting for Milk—Specific Weights— 
Conversion Factor 


Where petitioner’s records carried receipts of milk in pounds and disposition 
of milk in quarts, pints, etc., the action of the market administrator in 
using the factor of 2.15 pounds per quart in converting the recorded 
disposition to pounds is held to be reasonable and valid since the 
“specific weights” of the millions of quarts involved could not be ac- 
curately ascertained from records of “specific weights” submitted by 
petitioner. 


Payments for Milk From Undisclosed Sourees— 
Presumption of Validity 


Provisions of section 927.143 of the regulations and section 927.79 to the 
effect that milk disposed of in excess of recorded receipts is milk received 
from undisclosed sources for which payment shall be made as prescribed 
must be presumed to be valid in the absence of evidence to the contrary. 


Mr. Harry Polikoff, of New York, New York, for petitioner. Mr. John M. 
Durbin, for Agricultural Marketing Service. Mr. Will Rogers, Hearing 
Examiner. 





Decision by Thomas J. Flavin, Judicial Officer 





PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), involving the account- 
ing for milk by a handler under Order No. 27 which during the 
period involved herein regulated the handling of milk in the 
New York metropolitan marketing area.’ Petitioner operates 
a number of plants regulated under the order including a pack- 
aging plant located at Brooklyn, New York, and is a handler 
regulated under the order. 

As is customary and as prescribed by the order the market 
administrator audited petitioner’s records for the purpose of 
verifying the receipts and utilization of milk at petitioner’s 
Brooklyn plant as reported by petitioner for the months Sep- 


1 Effective August 1, 1955, Order No. 27 was amended to regulate the handling of milk in 
the New York-New Jersey marketing area. 
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tember 1956 through February 1957. To reconcile disposition 
carried in terms of volume units such as quarts with receipts 
ot milk at the plant carried in terms of pounds, the market 
administrator used the conversion factor of 2.15 pounds per 
quart of milk (including smaller units) as provided by section 
927.231 of the rules and regulations issued under the order 
(7 CFR 927.231). The use of the conversion factor resulted 
in more pounds of milk accounted for as having been disposed 
of from the plant than were shown by the records as received 
at the plant. The market administrator accordingly billed peti- 
tioner in the amount of $8,859.32 for payment into the producer- 
settlement fund pursuant to the provisions of section 927.143 of 
the rules and regulations and section 927.79 of the order. 


Petitioner contends that it has “specific weights” of the quart 
units involved and that, therefore, under section 927.231 of the 
rules and regulations the conversion factor should not be applied. 
Petitioner also claims that section 927.231 of the rules and 
regulations, as construed by the market administrator, is not 
authorized by section 8c(7) (D) of the act (7 U.S.C. 608¢(7) (D) ) 
and is not supported by substantial evidence, and that the use 
by the market administrator of the contested conversion factor 
deprives it of property without due process of law in violation 
of the Fifth Amendment to the Constitution as the weight of 
milk in quart paper containers packaged by it was 2.125 pounds. 
An answer to the petition was filed September 24, 1958, by the 
Deputy Administrator, Agricultural Marketing Service, United 
States Department of Agriculture. The answer upheld the use 
of the disputed conversion factor and the charges resulting 
therefrom. 


A hearing was held October 30, 1958, in New York, New York, 
before Will Rogers, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture. At the 
hearing, petitioner was represented by Harry Polikoff, Attorney 
at Law, New York, New York, and respondent was represented 
by John M. Durbin, Office of the General Counsel, United States 
Department of Agriculture. After the hearing, the parties filed 
briefs. On May 5, 1959, the hearing examiner issued a report 
containing proposed findings of fact and conclusions and recom- 
mending that the petition be dismissed. Petitioner filed excep- 
tions to the hearing examiner’s report and oral argument was 
held before the Judicial Officer August 11, 1959. 
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FINDINGS OF FACT 


1. Petitioner, Sunnydale Farms, Inc., is a corporation or- 
ganized and existing under the laws of the State of New York, 
with its address and principal place of business at 400 Stanley 
Avenue, Brooklyn, New York. During the period involved 
herein, petitioner was a handler under Order No. 27, as amended, 
regulating the handling of milk in the New York metropolitan 
area. Petitioner operates a number of pool plants under the 
order and a nonpool pasteurizing and bottling plant at the 
Brooklyn address which is within the marketing area defined 
in the order. 

2. In the usual audits for the verification of petitioner’s 
monthly plant reports for September 1956 through February 
1957, the market administrator checked out petitioner’s disposi- 
tion of milk from the Brooklyn plant against petitioner’s receipts 
of milk at the plant. The records used were petitioner’s and 
carried receipts of milk at the plant in pounds and disposition 
of milk in volume units such as quarts, pints, etc. The market 
administrator used the factor of 2.15 pounds (2 pounds 2-14, 
ounces) per quart in converting the recorded quart units, and 
the lower than quart units, to pounds. For each of the months, 
the audits resulted in a figure of more milk being disposed of 
from the plant than was recorded by petitioner as having been 
received at the plant. 

3. Section 927.231 of the rules and regulations (7 CFK 
927.2331) issued under the order provides in pertinent part as 


follows: 
“Weights. In the absence of specific weights the fol- 
lowing table shall be used: 


; Net weight 
Product Unit pounds 
Cream: 40 quarts or 40-quart can ~ 85.42 
16 percent bf ; 
444% 
Milk (packaged) Quart (in any package) 2.15” 


4. Section 927.143 (7 CFR 927.143) of the rules and regula- 
tions under the order provides that milk in excess of that re- 
quired to be accounted for (i.e., shown as received) shall be 
considered to have been received in the form of milk from an 


undisclosed source. 
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5. Section 927.79 of the order provides in pertinent part as 
follows: 


“§ 927.79 Payments on milk or milk products the 
source of which is not established. Payments shall be 
made by handlers to producers through the producer 
settlement fund, for milk and milk products under con- 
ditions, in amounts and by the handler pursuant to 
paragraphs (a) through (d) of this section. 


“(a) Payments shall be made for milk, .. . 


which 


milk . . . meets each of the following conditions: 
“(1) It was derived from milk for which the farm 


source is not established. 


““(2) It was shipped to, received in or distributed in 
the marketing area, or was received at a pool plant. 


SEE 


“(b) The amounts of payment for the product set 
forth in paragraph (a) of this section shall be as 


follows: 


(1) For milk, . . . the value of such milk... at the 


class price at the plant where first found... . 


6. Pursuant to sections 927.231 and 927.143 of the rules and 
regulations and section 927.79 of the order, petitioner was billed 
by the market administrator for the following amounts: 


1956: September $ 939.38 
October 1,913.76 

November 1,939.01 

December 2,136.40 

1957: January 1,483.09 
February 447.68 

Total $8,859.32 


7. Petitioner’s plant; in addition to facilities for bottling milk 
in glass, has three machines for packaging milk in paper, a 
Canco machine and two Sealking machines. The Canco machine 
packages only quarts in preformed containers and consists of 
18 valves each packaging a quart. Approximately 120 quart: 


a minute are run through the machine. 


The two Sealking 


machines form the paper containers and each machine has two 


sides containing four valves, each valve dispensing a half pint. 
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Quarts, pints and half pints are packaged by the Sealking 
machines. 


8. There are in evidence sheets for 84 of the 152 operating 
days for the plant during the six months in issue. These records 
contain two columns for weight entries for the Canco machine 
and two columns for each side of each Sealking machine, the 
first column being the first weight and the second column for 
the adjusted weight. For the Canco machine there are spaces 
for each of the 18 valves and for the Sealking machines there 
are spaces for pints, one-thirds (of a quart) and half pints. 
There are no entries of weights for the Canco machine for 
October 4, 1956, January 25, and February 18 and 19, 1957. 
For the remaining sheets there is an entry for each of the 18 
valves of the Canco machine in the first weight column and for 
some of the sheets there is an adjusted weight entered in the 
second column. Generally the weights entered for the Canco 
machine, which represent weights of containers and fill, are 
2 pounds 3-5% ounces or 2 pounds 3-14 ounces. Where the weight 
in the first column is shown to be less than 2 pounds 3-14 ounces 
or more than 2 pounds 3-54 ounces, there is an adjusted weight 
in the second column, an “O.K.” in the second column or a mark 
of some kind against the weight in the first column. 


9. The quart weights entered for the Sealking machines were 
always 2 pounds 3-14 ounces for container and fill. No adjusted 
weights were shown. For some days no figures were entered 
for the quart weights of one or both of the machines. No entry 
for either Sealking machine is reported in records dated Sep- 
tember 3, 4, 6, 11, 12, 13, 19-20, 20-21, 25-26, 27-28, October 
1, 17, 28, November 2, 19, 20, 28, December 12, 19 and 20, 1956, 
January 16, 22 and February 7, 1957. Weights for Sealking 
No. 2 only are reported on sheets dated September 1, 9, 15, 23, 
30, and October 2, 1956. Weights for pints and half pints, and 
in a few instances for one-thirds of a quart were also shown. 
The weights for half pints were always the same, 8-7% ounces, 
but the weights for pints were not always the same, the weights 
entered for pints from Sealking No. 2 usually being 1 pound 5%; 
ounces whereas Sealking No. 1 pints were listed at 1 pound 34 


ounces. 


10. Petitioner as a production control measure sought to put 
2 pounds 2 ounces or less in its quart paper containers of milk 
instead of 2 pounds 2-14 ounces. The weights entered upon the 
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sheets were weights obtained at the beginning of the day’s 
operations. 


CONCLUSIONS 


The conversion factor of 2.15 pounds for a quart of milk in 
section 927.231 of the rules and regulations is one of many listed 
there, practically all of which are applicable to much larger 
units. There is considerable doubt in our opinion as to whether 
it was ever intended that “specific weights” would be applicable 
to quarts, and quart equivalents of pints and half pints, in view 
of the very large numbers of these units packaged at a time and 
the fact that in 1945? when the provision was adopted bottling 
was done in glass and in such bottling the glass container is 
automatically filled.® 

But at any rate, the conversion factor of 2.15 pounds for a 
quart of milk is the generally accepted and standard weight of 
a quart of whole milk. Petitioner shoulders quite a heavy burden 
in trying to establish weights for the millions of quarts involved 
on the basis of 14 of an ounce (avoirdupois) less than the 
standard weight of a quart of milk. 

Accounting for milk, like other kinds of accounting, is a matter 
of precision and not of approximation. Assuming a constant 
weight of 1-54 ounces for the containers filled by the Canco 
machine, the weights of the fill and container were different from 
different valves. Where there are sheets for consecutive days of 
operation, weights at the beginning of one day from some valves 
were not precisely the same as shown for the previous day and 
the expert witness for the Canco machine testified upon cross- 
examination that the adjusting screw would not be knocked out 
of adjustment in cleaning at the end of the day’s operations.‘ 
With respect to the Sealking machines the weights entered for 
half pints were exactly 14 of the weights entered for quarts, 
for Sealking No. 1 the pint weights were exactly 14 the weights 
entered for quarts and for Sealking No. 2 the pint weights were 
usually 14 of an ounce’ less than the pint weights for Sealking 
No. 1. Yet petitioner contends that the Sealking valves were 
always in precise adjustment to deliver a fill for quarts which 
with the container weighed 2 pounds 3-14 ounces, although the 
pints and half pints were filled from valves also used later in 


*Then section 5 of the rules and regulations. 
® Transcript of hearing is this proceeding, p. 194. 
* Transcript of hearing p. 37. 
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the day to fill quarts. There are no records and no testimony 
as to the weight of the containers used in the Sealking machines. 
When we are dealing with 14ths and \gths of ounces, and for 
the Sealking machines Ygths of ounces since half pint valves or 
spouts are used to fill the quart containers, weights of containers 
are not insignificant. 

We do not believe it to be invalid or unreasonable for the 
position to be taken in the administration of the order that the 
sheets of weight entries are not “specific weights” of the quarts 
packaged in paper containers during the six months in issue or 
for the days represented by the sheets. Petitioner seeks to have 
the quarts packaged in paper considered as having “specific 
weights” therefor to be used instead of the conversion factor 
of 2.15 pounds. But if the sheets contain “specific weights” of 
the quart packages they also have “specific weights” of the less- 
than-quart packages, pints, half pints and one-thirds of quarts. 
In the accounting process weights of all units would have to 
be calculated out. Where this would end up we cannot tell from 
the record of this proceeding.® 

Petitioner argues too that the payments required of it are 
invalid and illegal in any event. Section 927.143 of the rules 
and regulations provides that the milk shown as disposed of by 
petitioner in excess of receipts of milk is to be considered as 
milk received from an undisclosed source and section 927.79 of 
the order prescribes the payments protested. These or similar 
provisions have been in effect since 1945.6 While petitioner 
claims that they are not supported by evidence, no effort has 
been made to point out that evidence upon which they were 
issued is inadequate. Consequently it must be presumed that 
there were in existence facts warranting the adoption of the 
protested provisions both from the standpoint of substantive due 
process under the Fifth Amendment to the Constitution of the 
United States and authority under section 8c of the act. Pacific 


5 For example, weights of the half pints were invariably recorded as 8% ounces or exactly 
1% of 2 pounds 344 ounces, the recorded weight of Sealking quarts. Pints on Sealking No. 1 
were practically always 1 pound 1% ounces or exactly 44 of 2 pounds 314 ounces. Thus 
container weights for pints would have to be exactly one half, and for half pints exactly 
one fourth, of the weight of the quart container to have a quart equivalent of 2 pounds 2 
ounces in two pints or four half pints. These would be very unlikely low figures with 
the actual container weights perhaps close to twice that figure. So that the recorded fill of 
the pints and half pints on a quart basis seems considerably less than a shade below 2 pounds 
2 ounces and it is conceivable, at least, that if all the recorded weights were checked out 
against the units packaged, a shrinkage or shortage might result. 

®Section 927.8(e) (2) (iii) of Order No. 27 and section 2(c) (1) of the rules and regula- 


tions, effective August 1945. 
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States Box and Basket Co. v. White, 296 U.S. 176, 184-186 
(1935) ; and see United States v. Rock Royal Cooperatives, Inc., 
307 U.S. 538, 567, 568 (1939).7 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 


(No. 6216) 


In re HENRY H. CATE, JOHN J. BUTERIN, AND E. F. HUTTON & 
COMPANY. CEA Docket No. 90. Decided November 27, 1959. 


Stipulation—Denial of Trading Privileges— 
Consent Order 


Respondents Cate and Buterin consented to an order directing all contract 
markets to refuse trading privileges to these respondents for a period 
of eight months. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Joseph J. 
Kelly, Jr., of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1958 ed., Chapter 1), instituted by a com- 
plaint and notice of hearing under section 6(b) of the Commodity 
Exchange Act (7 U.S.C. 1958 ed., § 9), issued by the Assistant 
Secretary of Agriculture on July 30, 1959. 

Respondents Henry H. Cate and John J. Buterin were em- 
ployed in the Kansas City office of respondent E. F. Hutton & 
Company, a registered futures commission merchant, at the time 
of the transactions described in the complaint. 

Insofar as respondents Cate and Buterin are concerned, the 
complaint charges that they attempted to manipulate and did 
manipulate prices of the March and May 1959 wheat futures 
on the Chicago Board of Trade, and attempted to deceive and 


7The order provisions in issue were originally promulgated after hearing sessions in AMA 
Docket AO 71 A-9 and the rules and regulations were made finally effective in 1945 after an 
industry meeting called by the market administrator. 











1254 





COMMODITY EXCHANGE ACT 
Cite as 18 A.D. 1253 


did deceive customers in regard to orders for or transactions in 
such futures. These charges are based upon allegations that the 
said respondents initiated, managed, and carried out transac- 
tions in March and May 1959 wheat futures on behalf of cus- 
tomers of respondent E. F. Hutton & Company, for the pur- 
pose and with the intent of raising the prices of such futures by 
means of a squeeze; that this was sought to be accomplished by 
concentrating, in the hands of such customers, a quantity of the 
current wheat future sufficient to constitute the major portion of 
the open interest in such future and to exceed available deliver- 
able supplies of wheat; that pursuant to such purpose and intent 
respondents Cate and Buterin encouraged, recommended, so- 
licited, and accepted orders for transactions in futures which 
they caused to be executed through the facilities of respondent 
E. F. Hutton & Company; and that respondents Cate and Buterin 
urged such customers to retain their long positions and accept 
delivery of wheat upon the assurance that the futures in question 
were controlled by the concentrated long position of such cus- 
tomers on respondent Hutton’s books, and that the cash wheat 
supply in Chicago was also under such control. 


The complaint alleges further that respondents Cate and But- 
erin ignored customers’ instructions to liquidate positions and 
sell cash wheat; failed to execute orders to sell futures and re- 
tender wheat received on delivery; and caused the execution of 
transactions not ordered by such customers. It is alleged that 
the transactions described were carried out under the direction 
and supervision of the said respondents, and that these transac- 
tions brought about a squeeze and caused the prices of the March 
and May 1959 wheat futures to be at artificial and manipulated 
levels during March 1959. 


No hearing has been held with respect to any of the respond- 
ents. A consent order against respondent E: F.-Hutton & Com- 
pany was entered on August 4, 1959, concluding the proceeding 
as against that respondent (18 A.D. 884). Respondents Cate 
and Buterin have withdrawn the answer heretofore filed in their 
behalf, and have submitted stipulations under section 0.4(b) of 
the rules of practice (17 CFR 0.4(b)). These stipulations admit 
jurisdictional facts, waive hearing, and consent to the entry of 
an order which would deny trading privileges to each of these 
respondents, directly or indirectly, for their own accounts or the 
account of any other person, for a period of eight months. 
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FINDINGS OF FACT 


1. Respondent Henry H. Cate, an individual whose address is 
111 West 10th Street, Kansas City, Missouri, was at all times 
material herein an agent and employee of respondent E. F. Hut- 
ton & Company in its Kansas City office. 

2. Respondent John J. Buterin, an individual whose address 
is 8229 Hamilton Street, Overland Park, Kansas, was at all times 
material herein an agent and employee of respondent E. F. Hut- 
ton & Company in its Kansas City office. 

3. The Chicago Board of Trade is now and has been at all 
times material herein a duly designated contract market under 
the Commodity Exchange Act. 

4. During the period between December 1958 and April 1959, 
the said Henry H. Cate and John J. Buterin, in their capacities 
as agents and employees of E. F. Hutton & Company, a registered 
futures commission merchant, solicited and accepted orders from 
customers for transactions in wheat futures on the Chicago 
Board of Trade, and caused such orders to be executed through 
the facilities of the said E. F. Hutton & Company and the result- 
ing positions to be carried on the books and records of the said 
firm. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


(b) Consent order. At any time after the issuance 
of the complaint and prior to the hearing in any pro- 
ceeding, the Secretary, in his discretion, may allow the 
respondent to consent to an order. In so consenting, 
the respondent must submit, for filing in the record, a 
stipulation or statement in which he admits at least 
those facts necessary to the Secretary’s jurisdiction and 
agrees that an order may be entered against him. 
Upon a record composed of the complaint and the stipu- 
lation or agreement consenting to the order, the Secre- 
tary may enter the order consented to by the respond- 
ent, which shall have the same force and effect as an 
order made after oral hearings. 
The facts admitted by the said respondents and set forth in the 
Findings of Fact are sufficient to subject each of them to the ju- 
risdiction of the Secretary of Agriculture. 
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The complainant has filed a recommendation which recites that 
it has carefully considered the stipulations and the terms of the 
order to which the said respondents propose to consent. It is the 
view of the complainant that the proposed sanctions would be 
adequate, and that the prompt entry of the proposed order with- 
out further proceedings would constitute a satisfactory disposi- 
tion of this case as against these respondents, serve the public 
interest, and effectuate the purposes of the Commodity Exchange 
Act. The complainant recommends that the stipulations and 
waivers be accepted and that the proposed order be issued, ter- 
minating this proceeding. It is so concluded. 


ORDER 
Effective ten (10) days after the entry of this order, all con- 
tract markets are hereby directed to refuse all trading privileges 
to Henry H. Cate and John J. Buterin, directly or indirectly, for 
their own accounts or for the account of any other person, for a 


period of eight (8) months. 
A copy of this decision and order shall be served upon each of 


the respondents and upon each contract market. 


(No. 6217) 


In re CAPITOL PACKING COMPANY et al. P&S Docket No. 2441. 
Decided November 2, 1959. 


Motions to Dismiss Denied 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTIONS TO DISMISS 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), respondents 
filed motions to dismiss, motions for a bill of particulars and mo- 
tions for severance. Complainant has filed replies thereto. 

Section 202.10(b) of the rules of practice (9 CFR 202.10(b) ) 
provides in proceedings of this kind as follows: 

“(b) Motions entertained. Any motion will be enter- 
tained except a motion to dismiss on the pleadings.” 

Whether or not the rule above precludes the entertaining by 


the deciding officer of the motions to dismiss, as distinguished 
from the hearing examiner (see In re Ralph W. Moore, 8 A.D. 
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146 (1949), in connection with a similar rule of practice (17 CFR 
0.10(b)) under the Commodity Exchange Act (7 U.S.C. Chapter 
1)), the motions to dismiss are denied. See Jn re Ralph W. 
Moore, supra. The motions for a bill of particulars and for sev- 
erence remain for rulings by the hearing examiner. 


(No. 6218) 


HENRY KAMMERZELL v. CHARLES J. ROUSE, d/b/a LIMON LIVE- 
STOCK SALES COMPANY. P&S Docket No. 2364. Decided No- 
vember 2, 1959. 


Petition for Reconsideration—Dismissal 


The order of August 18, 1959, is supported by the record and proper in 
the circumstances. 


Decision by Thomas J. l'lavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


An order was issued in this proceeding under the Packers and 
Stockyards Act, 1921, as amended, on August 18, 1959. On Sep- 
tember 3, 1959, by his attorney, respondent filed an application 
for Reconsideration of Preliminary Statement, Findings of Fact, 
Conclusions, and Order. Subsequently, on September 21, 1959, 
complainant filed an answer to respondent’s application for re- 
consideration. An order had been issued on September 3, 1959, 
staying the operation of the order of August 18, 1959, pending 
issuance of further order in the proceeding. 

Upon reconsideration of the record it is concluded that the 
findings of fact and conclusions set out in the order of August 18, 
1959, are supported by the record and proper in the circum- 
stances. Accordingly, the petition for reconsideration is dis- 
missed and the stay order vacated. 

The respondent shall pay to the complainant within 30 days 
from the date hereof the reparation awarded in the order of 
August 18, 1959. 

Copies of this order shall be served upon the parties. 
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(No. 6219) 


In re GARLAND R. SANDERS, an individual, d/b/a UNION COUNTY 
LIVESTOCK AUCTION. P&S Docket No. 2446. Decided Novem- 
ber 9, 1959. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for ten days and thereafter until] he 
demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Complaint filed by John C. Pierce, 
Acting Director of the Livestock Division, Agricultural Market- 
ing Service, on September 29, 1959, alleges that respondent, a 
registered market agency and dealer, is insolvent within the 


meaning of the act (7 U.S.C. 204), had misused shippers’ pro- 
ceeds and had issued worthless checks in purported payment of 
such proceeds to the shippers entitled thereto. On October 29, 
1959, respondent filed an answer in which he admits the charges 
made against him in the Complaint, waives oral hearing and con- 
sents to the issuance of an appropriate order requiring him to 
cease and desist from the practices complained of and suspending 
his registration under the act “for a period of 10 days and there- 
after until such time as respondent shows he is solvent.” 

The Livestock Division, by its attorney, has recommended that 
an order in the form suggested by the respondent be entered and 
that respondent be ordered to deposit the gross proceeds received 
from the sale of livestock on commission in a separate bank ac- 
count designated as “Custodial Account for Shippers’ Proceeds” 
or by a similar designation and not withdraw funds therefror 
for any purposes except those for which shippers’ proceeds may 
be properly used. 


FINDINGS OF FACT 


1. The Union County Livestock Auction stockyard, El 
Dorado, Arkansas, hereinafter referred to as the stockyard, was 





GARLAND R. SANDERS 1259 
Cite as 18 A.D. 1258 


at all times mentioned herein and is now a posted stockyard sub- 
ject to the provisions of the act. 

2. Respondent is registered with the Secretary as a market 
agency to sell livestock on a commission basis and as a dealer to 
buy and sell livestock for his own account, at the stockyard, and 
at all times referred to herein was so registered. 

3. Respondent is insolvent in that he is unable to pay his cur- 
rent obligations as they become due in the usual course of busi- 
ness. 


4. Respondent, at the stockyard, during the period from on 
or about February 5, 1959 through February 26, 1959, used funds 
received as proceeds from the sale of livestock consigned to him 
for sale on a commission basis for purposes of his own, that is, 
for purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, in that, during 
such period respondent withdrew from the shippers’ proceeds 
account, for purposes of his own, approximately $1,350.00 in ex- 
cess of the authorized withdrawals for his selling services and 
payment of legal charges. In purported payment of said pro- 
ceeds to the shippers entitled thereto respondent issued checks 
which were returned unpaid by the bank upon which they were 
drawn because of insufficient funds. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent is insolvent within the meaning of ti: 
act (7U.S.C. 204) and has wilfully violated sections 304, 307, and 
312 of the act (7 U.S.C. 205, 208, 213) and sections 201.40 and 
201.41 of the regulations under the act (9 CFR 201.40, 201.41). 


ORDER 


1. Respondent shall cease and desist from (1) making such 
use of funds received as proceeds from the sale of livestock han- 
dled on a commission basis as would in any manner endanger or 
impair the prompt and faithful accounting therefor and payment 
of such funds to the person entitled thereto and (2) issuing 
checks to cover the proceeds due consignors for livestock sold on 
a commission basis when respondent does not have sufficient 
funds on deposit to pay such checks. 

2. Respondent shall deposit the gross proceeds received from 
the sale of livestock on commission in a separate bank accoun: 
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designated as “Custodial Account for Shippers’ Proceeds” or by 
a similar identifying designation and shall not withdraw funds 
therefrom for any purposes except those for which shippers’ pr: 
ceeds may be properly used as set forth in section 201.42 of the 
regulations under the act (9 CFR 201.42). 

38. Respondent’s registration under the act is suspended, be- 
ginning on the effective date of this order, for a period of 10 days 
and thereafter until such time as respondent shall demonstrate 
that he is no longer insolvent. 

This order shal] become effective on the 6th day following its 
service upon respondent. Copies shall be served upon the parties. 


(No. 6220) 


In re G. R. WATKINS, C. L. WATKINS, A. R. WATKINS, DICK 
WATKINS, AND M. T. WEEMS, PARTNERS, d/b/a WATKINS 
BROTHERS. P&S Docket No. 2448. Decided November 9, 1959. 


Annual Reports—Cease and Desist— 
Consent Order 


Respondents consented to an order requiring them to cease and desist from 
submitting incorrect annual reports and failing to keep complete records 
on behalf of registrants cleared by respondents. 

Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing 
Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed October 5, 1959, by the Director, Livestock 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The respondents, as partners, are regis- 
tered with the Secretary of Agriculture as a market agency to fur- 
nish certain stockyard services, to wit, clearing services, at the 
St. Louis National Stock Yards, National Stockyards, Illinois, 
and are charged with having willfully violated certain provisions 
of the act. On October 27, 1959, respondents filed an amended 
answer in which they admit the allegations set forth in the com 
plaint, waive oral hearing, and consent to the issuance of a speci- 








we 
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fied order. Complainant has recommended that the order con- 
sented to by respondents be issued. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stockyards, 
Illinois, and the Mississippi Valley Stock Yards, Inc., St. Louis, 
Missouri, hereinafter referred to as the stockyards, are now and 
were at all times mentioned herein posted stockyards subject to 
the provisions of the act. 

2. Respondents C. R. Watkins, C. L. Watkins, A. R. Watkins, 
Dick Watkins, and M. T. Weems, as partners, are registered with 
the Secretary of Agriculture as a market agency to furnish cer- 
tain stockyard services, to wit, clearing services, at the stock- 
yards, and at all times mentioned herein respondents were so 
registered. 

38. Respondents, in connection with the furnishing of stock- 
yard services at the stockyards during the years 1954, 1955, and 
1957, prepared on behalf of the registrants referred to in para- 
graph III of the complaint the annual reports required to be 
made under the act of such registrants’ dealer operations. In 
preparing and making such annual reports, respondents willfully 
made, or caused to be made, false and incorrect entries in such 
annual reports. 

4. Respondents, in their capacity as a clearing agency during 
the year 1955, failed to keep such accounts, records, and memo- 
randa as fully and correctly disclosed all transactions involved 
in the business of J. P. Gould and W. M. Gould, partners, doing 
business as Gould Bros., registrants under the act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondents have willfully violated sections 307 and 312 (a) of 
the act (7 U.S.C. 208, 213 (a)), and section 402 of the act (7 
U.S.C. 222), which section makes applicable to the jurisdiction, 
powers, and duties of the Secretary in enforcing the provision: 
of the act, and to any person subject to the provisions of the act, 
the provisions of section 10 of the Federal Trade Commission 
Act (15 U.S.C. 50). 

Inasmuch as respondents have consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondents be entered, the order will be issued. 
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ORDER 


Respondents shall cease and desist from (a) making on behal* 
of registrants under the act annual reports which do not cor- 
rectly disclose the information required to be set out in such reg- 
istrants’ annual reports, and (b) failing to keep such accounts. 
records, and memoranda as will fully and correctly disclose all 
transactions involved in the businesses of registrants whose o» 
erations are being cleared by respondents. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 6221) 


In re MARKET AGENCIES AT THE NEW ORLEANS YARDS. P&S 
Docket No. 534. Decided November 20, 1959. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such rates and charges up to and including 
November 30, 1960. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on June 25, 1959 (18 
A.D. 674), authorizing assessment of the current temporary 
schedule of rates and charges to and including June 30, 1960, 
unless modified or extended by further order before the latter 
date. gf 


By a petition filed on July 18, 1959, as amended by a document 
filed on August 7, 1959, W. H. Hodges & Co., Inc., one of the 
respondents, requested authority to modify the current tem- 
porary schedule of rates and charges in certain respects. Notice 
of the petition and its contents was published in the Federal 
Register on August 29, 1959 (24 F.R. 7049), and, although inter- 


MARKET AGENCIES AT NEW ORLEANS STOCK YARDS 1263 
Cite as 18 A.D. 1262 


ested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the Hear- 
ing Clerk of a desire to be heard. 


On September 18, 1959, the Livestock Division, Agricultural 
Marketing Service, by its attorney, filed a document stating that 
certain informal objections concerning the petition had been sub- 
mitted to the Division by interested persons, and requesting that 
the time within which it might file an answer to the petition be 
extended to and including November 19, 1959, in order to afford 
the Division an opportunity to consider these objections and com- 
plete its analysis of the modifications in the rates and charges. 
On September 21, 1959, respondent W. R. Hodges & Co., Inc., 
filed a document concurring in the request of the Livestock Divi- 
sion. The request was granted by an order issued on September 


30, 1959. 


On November 19, 1959, the Livestock Division, by its attorney, 
filed an answer stating that the informal objections to the peti- 
tion had been withdrawn, and recommending that the petition, 
as amended, be granted. It was also recommended that the order 
to be issued remain in effect to and including November 30, 1960. 
unless modified or extended before that date. 


Accordingly, the respondents are authorized to modify the cur- 
rent temporary schedule of rates and charges as set forth in the 
petition filed on July 13, 1959, as amended by the document filed 
on August 7, 1959, and to assess such current schedule, as so 
modified, during the life of this order. 


It is desired that this order become effective as soon as possible. 
The Packers and Stockyards Act provides that orders of this na- 
ture shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is 
found for making it effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature, and remain in effect to and including Novem- 
ber 30, 1960, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 6222) 


In re NASHVILLE UNION Stock YarpDs, INc. P&S Docket No. 
291. Decided November 23, 1959. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and 
charges and assess such rates and charges up to and including Novem- 
ber 30, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. David M. Keeble, of Nashville, Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyard 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on February 24, 1959 (18 
A.D. 120), authorizing assessment of the current temporary 
schedule of rates and charges to and including February 7, 1961, 
unless modified or extended by further order before that date. 

By a petition filed on October 14, 1959, as amended by a docu- 
ment filed on October 22, 1959, the respondent requested au- 
thority to modify its current temporary schedule of rates and 
charges in certain respects. As a condition of the granting of 
the petition, the respondent agreed to continue complying with 
the commitments previously agreed to in connection with prior 
orders in this proceeding. 

Notice of the petition and its contents was published in the 
Federal Register on October 31, 1959 (24 F.R. 8908), and, al- 
though interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted, and that the order to be issued remain in effect to and 
including November 30, 1961, unless modified or extended before 
that date. 

Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on October 14, 1959, as amended 
by a document filed on October 22, 1959, and to assess such cur- 
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rent schedule, as so modified, during the life of this order. The 
respondent shall continue complying with the commitments set 
forth in its petition filed in this proceeding on December 23, 
1952. 

The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature, and remain in effect to and including November 30, 
1961, unless modified or extended by further order before the 
latter date. 

Copies hereof shall be served upon the parties. 


(No. 6223) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 1598. 
Decided November 24, 1959. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and 
charges and to assess such rates and charges up to ‘and including 
November 30, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. J. H. Gilby, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


; ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondent is 
now operating under an order issued on July 24, 1959 (18 A.D. 
803), authorizing assessment of the current temporary schedule 
of rates and charges to and including July 31, 1961, unless modi- 
fied or extended by further order before that date. 

By a petition filed on October 8, 1959, the respondent requested 
authority to modify the current temporary schedule of rates and 
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charges in certain respects. Notice of the petition and its con- 
tents was published in the Federal Register on November 7, 1959 
(24 F.R. 9086), and, although interested persons were afforded 
an opportunity to indicate a desire to be heard in the matter, no 
interested person notified the Hearing Clerk of a desire to be 
heard. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted, and that the order to be issued remain in effect to and in- 
cluding November 30, 1961, unless modified or extended before 
that date. 

Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on October 8, 1959, and to assess 
such current schedule, as so modified, during the life of this 
order. 

The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Aci 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including November 30, 
1961, unless modified or extended by further order before the 
latter date. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 6224) 


P&S Docket No. 2442. Dismissed November 17, 1959, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6225) 


P&S Docket No. 2445. Dismissed November 27, 1959, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 6226) 


S. Katz & Co. v. GIANNINI FRUIT SALES, INC. PACA Docket No. 
7054. Decided November 2, 1959. 


Failure to Sustain Burden of Proof—Dismissal 


Since the record contains no evidence on behalf of complainant, the com- 
plaint is dismissed. 


Marcus, Selick & Kirshenblatt, of Montreal, Canada, for complainant. Mr. 
G. V. Weikert, of Los Angeles, California, for respondent. Mr. John S. 
Griffin, Presidng Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed November 21, 1955, and was 
followed by a formal complaint filed February 28, 1957. Com- 
plainant alleges that it purchased a mixed car of peaches and 
plums from respondent on July 16, 1955; that the car was 
shipped on the same date to complainant at Montreal, Canada; 
that the day following its arrival in Montreal the shipment was 
inspected by Canadian government inspectors; and that the 
peaches were found to contain an average of 10% decay and 
some of the plums an average of 5% decay. Complainant seeks 
reparation in the amount of $1,925.07, which it claims to have 
lost as a result of this transaction. 

A copy of the investigation report made by the Department 
was served upon complainant on April 26, 1957. A copy of the 
investigation report, together with a copy of the complaint, was 
served upon respondent on April 29, 1957. Respondent filed an 
answer on June 7, 1957, in which it admitted the sale, stating 
that it was made on an f.o.b. shipping point basis. All of the 
other substantive allegations in the complaint were denied. 

An oral hearing was held December 2, 1958, at Los Angeles, 
California. Respondent was represented by counsel and intro- 
duced the testimony of one witness. No appearance was made 
by complainant. Subsequent to the hearing complainant moved 
to reopen the hearing for the receipt of further evidence. This 
motion was denied by the presiding officer and the denial was 
sustained by order dated January 23, 1959 (18 A.D. 65). On 
February 6, 1959, counsel for complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, 8. Katz & Co., is a corporation whose address 
is 1665 Trudel Avenue, Montreal, Quebec, Canada. 


2. Respondent, Giannini Fruit Sales, Inc., is a corporation 
whose address is P. O. Box 155, Dinuba, California. At the time 
of the transaction involved herein, respondent was not licensed 
under the act but was subject to license. 


8. On or about July 16, 1955, in the course of foreign com- 
merce, respondent sold to complainant a mixed carload of peaches 
and plums, f.o.b. California shipping point. 


4. On or about July 16, 1955, respondent shipped a mixed car- 
load of peaches and plums, in car PFE 42781, from Dinuba, Cali- 
fornia, to complainant at Montreal, Quebec, Canada. Complain- 
ant accepted the shipment. 


5. An informal complaint was filed November 21, 1955, which 
was 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


At the hearing in this proceeding, respondent moved that the 
complaint be dismissed for lack of prosecution. The presiding 
officer did not rule on this motion. Instead, the file was for- 
warded to this office, which we construe as a certification of the 
motion pursuant to section 47.13(b) of the rules of practice (7 
CFR 47.13(b)). Respondent’s motion is denied. Unlike an ac- 
tion in a court of law, the Department’s report of investigation is 
automatically in evidence and there is always the possibility that 
such evidence would make out a case for recovery by complain- 
ant, if not rebutted. 


As previously stated, respondent admitted the contract as al- 
leged by complainant but denied the other substantive allegations 
of the complaint. The burden was thus placed on complainant to 
prove by a preponderance of the evidence all of the elements of 
a cause of action except the existence of the contract. At the 
hearing respondent offered evidence contrary to complainant’s 
contentions. The evidence in the report of investigation is in- 
sufficient to overcome respondent’s denials and evidence, and no 
other evidence on behalf of complainant is before us. On the 
record presented we conclude that complainant has failed to sus- 
tain the burden of establishing its cause of action. For this rea- 
son the complaint should be dismissed. 


— 


er rr ny 

















SS 


# 
& 


ee 


———————————————————— er 


A. G. SHORE CO. v. CONNER BROS. 1269 
Cite as 18 A.D. 1269 


ORDER 


The complaint is dismissed. 
Copies of this order shalll be served upon the parties. 


(No. 6227) 


A. G. SHORE COMPANY v. CONNER BROTHERS. PACA Docket No. 
7294. Decided November 5, 1959. 


Acceptance—Liability—Failure to 
Prove Damages 


Respondent accepted the shipments and is liable for the contract price 
since respondent failed to sustain the burden of proof in connection 
with damages sustained as a result of complainant’s breach of the 
contract as to grade. 


Complainant pro se. Mr. T. C. Curry, of DeBary, Florida, for respondent. 
Mr. William W. Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed April 7, 1958, complainant seeks to 
recover from respondent the sum of $819.05, which is alleged 
to be the balance of the total purchase price of 700 100-pound 
sacks of U. S. No. 1, Size A, Cobbler potatoes sold to respondent 
on July 31, 1957. 

A copy of the Department’s report of investigation was served 
upon complainant on April 26, 1958. On April 25, 1958, a copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent. Respondent filed an answer, in- 
cluding a counterclaim, ‘on May 26, 1958. Complainant filed a 
reply to the counterclaim on June 6, 1958. 

Respondent alleges in the answer that the potatoes were not 
of the grade called for by the contract between the parties; that 
the potatoes were accepted with the assurance of complainant’s 
agent that an equitable adjustment would be made; and that com- 
plainant has accepted as accord and satisfaction the sum of $426.- 
25 paid by respondent to complainant. Respondent’s counter- 
claim alleges breach of warranty by complainant and damages 





1270 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1269 


caused thereby of 25 cents per sack on 278 sacks dumped because 
of decay, or $69.50, and also damages in the amount of $105.50, 
which was the cost of reconditioning the potatoes. 

An oral hearing was held at Orlando, Florida, on December 17, 
1958. Respondent was represented by T. C. Curry, and Gilbert 
Conner, one of the partners of respondent partnership, and five 
other witnesses testified for respondent. Complainant was pres- 
ent but not otherwise represented, and complainant and one other 
witness testified for complainant. Respondent filed proposed 
findings of fact, conclusions, and order, together with a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, A. G. Shore, doing business 
as A. G. Shore Company, whose address is Post Office Box 931, 
Winston-Salem, North Carolina. At the time of the transactions 
involved herein, complainant was licensed under the act. 

2. Respondent is a partnership composed of Gilbert Conner 
and James Conner, doing business as Conner Brothers, whose 
address is 530 Hames Street, Orlando, Florida. At the time of 
the transaction involved in this proceeding, respondent was li- 
censed under the act. 

38. On or about July 31, 1957, in the course of interstate com- 
merce, complainant contracted to sell to respondent 700 100- 
pound sacks of U.S. No. 1, Size A, Cobbler potatoes at the agreed 
price of $2.50 per hundred-weight, or a total price of $1,750, de- 
livered Orlando, Florida. The contract was negotiated by com- 
plainant’s agent, O. F. Young, and Gilbert Conner. 

4. The first load, consisting of 350 100-pound sacks of pota- 
toes, was shipped by truck from the vicinity of Pocomoke City, 
Maryland, after 5:45 p.m. on August 1, 1957. The truck arrived 
at respondent’s place of business in Orlando on Saturday after- 
noon, August 3, 1957. 

5. The second load, consisting of 350 100-pound sacks of pota- 
toes, was shipped by truck from the vicinity of Pocomoke City, 
Maryland, on August 2, 1957. The truck arrived at respondent’s 
place of business on Monday morning, August 5, 1957. 

6. Respondent unloaded both loads of potatoes and paid the 
total freight charges of $504.70. Respondent applied for a fed- 
eral inspection as to the condition of the potatoes on August 9, 
1957. The inspection made at 10 a.m. August 9, 1957, of the 700 
bags of potatoes disclosed 10 to 24 percent, average 14 percent, 
slimy soft rot, mostly in advanced stages. 
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7. Respondent reworked the potatoes, dumped the equivalent 
of 278 100-pound sacks, and sold the balance, 422 100-pound 
sacks. 


8. Neither complainant nor his agent Young agreed to adjust 
the original contract price. 


9. On August 9, 1957, respondent sent the following telegram 
to complainant: 


“Two loads of potatoes in bad condition Government in- 
spection shows ten to 24 percent averaging 14 percent 
in advance states. Please do not pay grower contact 
O. F. Young your salesman.” 


10. On August 22, 1957, respondent sent complainant a letter 
reading in part as follows: 


“On August 3 and August 5, 1957 we received ship- 
ments of potatoes comprising of 700 bags. Deposition 
of same was as follows: 


“Received 700 Bags Potatoes 
Salvaged 4 =C* ” 
Dumped —. = 
“422 Bags sold at $2.75 $1160.50 
Less 10% Commission 116.05 
$1044.45 
Less Labor—reconditioning 105.50 
$ 938.95 
Less Freight 504.70 
$ 434.25 
Less Inspection Fee 8.00 
Balance due ,you $ 426.25” 


Enclosed with respondent’s letter was respondent’s check in the 
amount of $426.25 payable to complainant. Written on this check 
were the words: “As per our letter attached, 8/22/57.” 

11. Complainant credited the payment of $426.25 to respond- 
ent’s account. 

12. The formal complaint was filed April 7, 1958, which was 
within 9 months after the causes of action accrued. 
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CONCLUSIONS 


There is no dispute that on or about July 31, 1957, O. F. 
Young, complainant’s agent, contracted to sell to Gilbert Conner 
two truckloads of U.S. No. 1, Size A, Cobbler potatoes in 100- 
pound bags at $2.50 per hundredweight, delivered Orlando, 
Florida. It is also undisputed that complainant shipped two 
truckloads of potatoes to respondent, one of which arrived on 
August 3 and the other on August 5, 1957, and that respondent 
unloaded the potatoes and paid the freight charges. 


During the investigation of the informal complaint, Conner 
advised the Department that he called Young on August 5 and 
Young advised him to unload the potatoes and pay the freight, 
and he (Young) would get in touch with his partner, and let Con- 
ner know what to do with the potatoes. In its answer, respond- 
ent alleged that the potatoes were accepted with the assurance 
from Young that some equitable adjustment would be made. At 
the hearing Conner testified that he telephoned Young on August 
5 and said “something is going to have to be done about it” and 
that Young said “Well I’ll get in touch with my partner and 
grower; we'll do something about it.” Conner further testified 
that Young stated he would call back but he did not. Young tes- 
tified that Conner first complained of the potatoes on August 9, 
1957. In the absence of any supporting evidence, it must be con- 
cluded that respondent did not complain of the condition of the 
potatoes prior to August 9, and that its unloading of the potatoes 
on arrival constituted an acceptance within the meaning of the 
regulations (7 CFR 46.2(s)). Having accepted the two loads of 
potatoes, respondent is liable for the total purchase price thereof, 
subject to its right to claim damages resulting from breach of 
warranty, if any, on the part of complainant. Howard P. Dunlap 
v. Israel Klein Co., 17 A.D. 992. 


Respondent’s principal contention here is that the potatoes 
were not U.S. No. 1 grade on arrival at Orlando. It is well estab- 
lished that in a sale of produce on a delivered basis, the produce 
must be of the grade specified at the time of arrival at the city 
designated by the parties. See 7 CFR 46.24(p) of the regula- 
tions under the act. 


In support of its contention, respondent relies upon the testi- 
mony of several witnesses and also the federal inspection made 
at Orlando on the morning of August 9 which disclosed an aver- 
age of 14 percent slimy soft rot, mostly in advanced stages. 
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Gilbert Conner testified that both loads of potatoes were in poor 
condition on arrival. Mrs. C. W. Earls testified that her place of 
business is next to respondent’s; that she saw the first load of 
potatoes being unloaded on August 3 and noticed that they were 
leaking and dripping through the bags; and that she saw re- 
spondent reconditioning the potatoes on the first part of the fol- 
lowing week. Mr. G. L. Rhodes, a trucker, testified to the same 
effect. Mr. N. Coulanges, a trucker, testified that on August 5 
respondent rented a trailer for two days to use for resorting 
potatoes. Otto Cooper, whose place of business is next to re- 
spondent’s testified that respondent reconditioned the potatoes 
and he hauled away 278 bags of potatoes in poor condition to be 
used to feed hogs. The federal inspector who made the inspec- 
tion on August 9, appeared pursuant to a subpoena issued at 
respondent’s request, and testified that, in his opinion, the pota- 
toes would not have graded U.S. No. 1 on arrival. 

Complainant submitted no evidence to show the grade of the 
two loads of potatoes at the times of shipment. Respondent, 
however, offered two federal inspection certificates covering the 
first load, which were apparently received from the truck driver 
who delivered that load. One inspection of 262 sacks was made 
between 3:15 p.m. and 5 p.m., July 31, 1957, presumably during 
loading, and the potatoes were certified to be U.S. No. 1, Size A, 
with no soft rot. The second inspection of 88 sacks was made at 
5:45 p.m. August 1, 1957, and the potatoes were certified to be 
of the same grade. 

Complainant insists that the federal inspection at destination 
is not sufficient evidence to establish that the potatoes were not 
U.S. No. 1 grade on arrival because such inspection was made 
four days after arrival of one load and six days after arrival of 
the second. If this inspection was the only evidence there would 
be some merit to such contention. Here, we also have the testi- 
mony of several witnesses who saw the potatoes, plus the opinion 
expressed by the federal inspector that the potatoes were not 
U.S. No. 1 on arrival. It is concluded that the preponderance of 
the evidence supports respondent’s position that the potatoes 
were not U.S. No. 1 on arrival at Orlando. 

The next question concerns the damages, if any, sustained by 
respondent. The general measure of damages for a breach of 
warranty where the produce has been accepted is the difference 
between the market or current value of the produce actually de- 
livered at the time of delivery to the buyer and the market or 
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current value the produce would have had at that time if it had 
met contract specification. Thomas J. Holt Co. v. Davis & Bros., 
13 A.D. 1076. The burden of proof as to both values is upon the 
buyer, respondent in this proceeding. With respect to the two 
loads of potatoes, respondent’s evidence is insufficient to show 
the value of the potatoes at the times of arrival. Respondent’s 
account sales shows 422 bags were resold and 278 bags were 
dumped, and the gross proceeds were $1,160.50. Nowhere does 
it appear when the reconditioning, dumping or resales took place. 
In this connection, it is noted that the account sales is dated 
August 22, 1957, but complainant testified that it was not re- 
ceived until August 30, 1957. The amount realized on a prompt 
and proper resale would be evidence of the market value of the 
potatoes delivered. Since respondent has failed to show that the 
reconditioning and reselling took place promptly after arrival of 
the potatoes, it must be concluded that respondent has failed to 
sustain the burden of proving damages. 

In its counterclaim, respondent claims damages of $105.50, the 
cost of reconditioning, and $69.50, the loss of profit of 25 cents 
per bag on the 278 bags dumped. The figure of 25 cents is the 
difference between the contract price of $2.50 per bag and the 
price of $2.75 per bag received for the 422 bags resold. The cost 
of reconditioning is merely an item to be considered under the 
general measure of damages previously discussed. With respect 
to special damages for loss of profits, it has been held that such 
damages cannot be recovered unless the seller entered into the 
contract in controversy with knowledge of the terms of the con- 
tract of resale. Thomas J. Holt Co. v. Davis & Bros., 13 A.D. 
1076. The resale here was made after the arrival of the potatoes 
and, hence, without the prior knowledge of complainant. Ac- 
cordingly, the counterclaim should be dismissed. 

Respondent contends further that an accord and satisfaction 
was reached between respondent and complainant since com- 
plainant accepted and cashed a check in the amount of $426.25 
payable to complainant. The check was forwarded to complain- 
ant by respondent’s letter dated August 22, 1957, in which re- 
spondent set out an accounting of the disposition of the two 
truckloads of potatoes as shown in Finding of Fact No. 10. On 
the enclosed check were written the words, “As per our letter 
attached, 8/22/57.” To constitute an accord and satisfaction, it 
is necessary that the money be offered in full satisfaction of the 
demand and be accompanied by such acts and declarations as 








ad 


‘ion 
om- 


1in- 


tter 
1, it 
the 
, as 


A. G. SHORE CO. v. CONNER BROS. 1275 
Cite as 18 A.D. 1269 


amount to a condition that the money, if accepted, is accepted in 
satisfaction; and it must be such that the party to whom it is 
offered is bound to understand therefrom that, if he takes it, he 
does so subject to such conditions. The mere fact that the cred- 
itor receives less than the amount of his claim with knowledge 
that the debtor claims to be indebted to him only to the extent of 
the payment made, does not necessarily establish an accord and 
satisfaction. Martori Brothers Distributors v. Frank Kenworthy 
Co., 14 A.D. 244; Frank Kenworthy Co. v. J. Lerner & Son, 13 
A.D. 837; Hawes, et al v. Frank Kenworthy Co., 14 A.D. 691. 
Neither the check nor the accompanying letter contained the no- 
tation “in full payment” or any words connoting that the check, 
if accepted, was in full satisfaction. While the copy of the check 
submitted by respondent during the investigation of the informal 
complaint contained the words “Paid in full Invoices #10012 
#10013,” the testimony establishes that these words were added 
to the check by respondent’s bookkeeper subsequent to its can- 
cellation and clearing the bank and its return to respondent. 
Since there is no evidence that complainant was advised orally 
or in writing that the check was tendered in full and final pay- 
ment for the two truckloads of potatoes, it is concluded that no 
accord and satisfaction was established. 


Respondent’s failure to pay to complainant the balance of the 
total purchase price of the two truckloads of potatoes is in viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of $819.05, with interest. 


ORDER 


Within 30 days from the date hereof, respondént shall pay to 
complainant, as reparation, the sum of $819.05, plus interest 
thereon at the rate of 5 percent per annum from September 1, 
1957, until paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 6228) 


FISHER Bros., INC. v. L. GILLARDE COMPANY. PACA Docket No. 
7015. Decided November 6, 1959. 


Petition for Reconsideration—Dismissal 


The order of May 20, 1959, is supported by the evidence of record and by 
applicable principles of law. Respondent’s petition for reconsideration 
is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on May 20, 1959, awarding reparation to 
complainant from respondent in the amount of $1,358, with in- 
terest thereon at 5 percent per annum from December 1, 1955, 
until paid. A copy of the order was served upon respondent on 
May 25, 1959. The order was based on our conclusion that re- 
spondent had shipped to complainant, in the course of foreign 
commerce, tomatoes which were not in suitable shipping condi- 
tion when shipped, and that this breach of contract by respond- 
ent was in violation of section 2 of the act. 


Upon the application of respondent, an order was issued on 
June 8, 1959, staying the reparation order of May 20, 1959, and 
extending the time for filing of respondent’s petition for recon- 
sideration of said order until July 1, 1959, and this time was re- 
extended to August 1, 1959, upon the request of the attorney for 
respondent. Respondent’s petition for reconsideration was 
mailed on July 31, 1959, and received by the Department on 
August 3, 1959. 


Respondent makes several allegations of error but does not 
point to any facet of the evidence nor to.any arguments of fact 
or of law which were not given due consideration in our original 
decision. Upon a careful reevaluation of the case, it is our con- 
clusion that the order of May 20, 1959, is supported by the evi- 
dence of record and by applicable principles of law. Accordingly, 
respondent’s petition for reconsideration is hereby dismissed 
without prior service upon complainant. 


The reparation awarded in our order of May 20, 1959, plus 
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interest, shall be paid by respondent to complainant within 30 
days from the date hereof. 


This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 6229) 


JACKSON PRODUCE COMPANY v. HYMAN GOLDSAMT & Co. PACA 
Docket No. 7390. Decided November 6, 1959. 


Petition for Reconsideration—Dismissal 


The order of August 5, 1959, is supported by the evidence of record and the 
law applicable thereto. Respondent’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on August 5, 1959, awarding complainant 
reparation against respondent in the amount of $960, with inter- 
est. On August 20, 1959, respondent filed a petition for recon- 
sideration. Since the petition was not filed within the 10-day 
period provided by the rules of practice for such filing, a stay 
order was issued on August 28, 1959. 


Upon reconsideration, we find that all of the matters set forth 
in respondent’s petition were thoroughly analyzed and considered 
at the time the order of August 5, 1959, was issued. In our 
opinion, that order is supported by the evidence of record and the 
law applicable thereto. Accordingly, respondent’s petition is 
hereby dismissed without prior service upon complainant. 


The reparation awarded in our order of August 5, 1959, shall 
be paid within 30 days from the date of this order. 


This order shall be published and copies shall be served upon 
the parties. 
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(No. 6230) 
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PALISADES Foop PropucTs v. W. E. RILEY COMPANY. PACA 
Docket No. 7543. Decided November 13, 1959. 


Contract—Failure to Sustain Burden of Proof— 
Dismissal 


Since complainant failed to prove the allegations of the complaint, the 
complaint is dismissed. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on January 26, 1959, complainant seeks 
an award of reparation in the amount of $1,163.85, alleged to be 
due complainant from respondent in connection with a pickle 
deal engaged in by the parties in June 1958. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on February 
20,1959. A copy of the report of investigation was served upon 
complainant on February 21, 1959. Respondent filed an answer 
on March 16, 1959, denying the material allegations of the com- 
plaint, including the allegation that respondent owes complainant 
the amount claimed. 

Although the amount involved in this proceeding is in excess 
of $500, the parties waived an oral hearing and the issues are 
determined in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Samuel M. Schachner, doing 
business as Palisades Food Products, whose address is 588—38th 
Street, Union City, New Jersey. 

2. Respondent is an individual, John D. Riley, doing business 
as W. E. Riley Company, whose address is P. O. Box 104, Green 
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Bay, Wisconsin. At the time of the transaction involved herein, 
respondent was licensed under the act. 

3. In the early part of June 1958, complainant and respondent 
engaged in a telephone conversation concerning a pickle or cu- 
cumber deal, similar to the one the parties participated in during 
the summer of 1957. An agreement was reached and a quantity 
of cucumbers was delivered to respondent by complainant’s rep- 
resentative, W. L. Hudson, at Greenville, North Carolina. Pay- 
ment was made by respondent to W. L. Hudson upon receipt of 
each truckload of pickle cucumbers. 

4. The formal complaint was filed on January 26, 1959, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


It is impossible to determine from the evidence submitted for 
our consideration in this proceeding exactly what the contract 
was between the parties. Complainant alleges that he sold re- 
spondent 7,759 bushels of pickle cucumbers, at cost plus 15 cents 
per bushel, f.o.b. Greenville, North Carolina. The complaint also 
contains an ambiguous statement which we shall not endeavor to 
interpret in view of the conclusions hereinafter reached. Com- 
plainant makes the statement in paragraph 8 of the complaint 
that, “The respondent has paid complainant for the pickles, leav- 
ing a balance due of $1,163.85.” 

Respondent’s answer contains a completely different version of 
the transaction and serves as a denial of the material allegations 
of the complaint. According to respondent, respondent was con- 
tacted and informed by complainant in the summer of 1957 that 
complainant had a contract with W. L. Hudson of Greenville, 
North Carolina, for certain cucumber acreage and that complain- 
ant was having difficulty in handling the entire output of this 
acreage and asked respondent’s assistance in handling some of 
the cucumbers. Respondent stated that he was in Greenville, 
North Carolina, and contacted Hudson who informed him that 
Hudson’s arrangement with complainant was to ship the cucum- 
bers to complainant at a price of 40 cents per bushel above the 
farmer’s cost; that because complainant was not paying promptly 
for all deliveries, Hudson was going to have to find some other 
outlet for the cucumbers or close his stations. Respondent 
further stated that he dealt directly with W. L. Hudson for the 
remainder of the 1957 cucumber season and paid him promptly 
for each load at the farmer’s cost plus the agreed overage. Re- 
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spondent states that no money whatsoever was paid to complain- 
ant and that, in fact, respondent purchased 2 loads of cucumbers 
from W. L. Hudson and sold them to the complainant, who paid 
for these loads by check in the amount of respondent’s invoices. 
Respondent states further in his answer that early in the summer 
of 1958, he again had a telephone conversation with complainant 
in which complainant advised that he had a similar deal with 
Hudson as the previous year, and it appeared that he could not 
use all of the cucumbers that it was expected the acreage would 
yield. Respondent states that complainant indicated he thought 
he could use approximately half of the cucumbers from the acre- 
age and suggested that respondent could possibly use the other 
half and respondent says he agreed to work with complainant on 
the deal. Respondent alleges that complainant stated he had ex- 
penses in connection with contracting the acreage and asked that 
he be paid 15 cents per bushel over and above farmer’s cost plus 
the overage going to Hudson. Respondent states that he told 
complainant he would not pay him 15 cents per bushel under any 
circumstances, but might pay him a lesser amount; that no 
definite amount was established; and that the closing statement 
of the conversation was by complainant and was approximately, 
“We will work this out.” 


Respondent states that J. W. Riley, representing respondent, 
went to Greenville, North Carolina, and that the output of the 
Hudson acreage was split approximately evenly between com- 
plainant and respondent for the first few days of the season; that 
the output, however, remained at a low level and complainant 
then proceeded to insist that Hudson ship all of the cucumbers to 
complainant for a period of several days; that Hudson explained 
to respondent he was in no position to argue with complainant 
since the latter was paying for cucumbers: only after they were 
received in New York and always, therefore, owed Hudson 
money. Respondent says he attempted a number of times to get 
complainant on the telephone to straighten out the problems, but 
that complainant refused to answer respondent’s calls. Respond- 
ent thereupon instructed J. W. Riley to cease contacting Hudson 
and move his place of operation to another part of the state. Re- 
spondent states further that on June 21, he was contacted by Hud- 
son who advised that the output of his acreage had improved, and 
that he was taking in more pickle cucumbers than complainant 
could handle and indicated he would like respondent to take some 
of the cucumbers. Respondent states further in his answer that 
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he would deal only with Hudson who would advise respondent 
when there was a load of cucumbers available; and that Hudson 
would be paid for the load at the time of shipment to respondent. 
Respondent says that on this basis only, shipments were re-com- 
raenced and the season was finished out in this manner, dur- 
ing which there was no contact whatsoever with complainant. 
Respondent states that he never received from complainant the 
16 invoices attached to the complaint, or even copies of the in- 
voices. He states that some weeks after the pickle season was 
finished, complainant called respondent and requested “payment of 
the overage,” and was told by respondent that the latter did not 
feel obligated to pay complainant anything since complainant had 
abrogated the original agreement between the parties to share ap- 
proximately equally the output of the Hudson acreage. 


Complainant, of course, has the burden of proving by a pre- 
ponderance of the evidence the allegations of the complaint filed 
by him. In our opinion, complainant has failed to sustain that 
burden. The unsworn statement signed by Larry Hudson, at- 
tached to the complaint as Exhibit I, purports to be the statement 
of W. L. Hudson of Greenville, North Carolina, and is to the effect 
that the said Hudson is the representative of complainant in 
Greenville; that the pickles grown on the acreage contracted by 
him belong solely to complainant and do not belong to the said 
Hudson; that in June 1958 the said Hudson sold from complainant 
to respondent 7,364 bushels of pickles and that respondent paid 
Hudson for the pickles; and that “The check for fifteen cents per 
bushel was to be sent separately to Sam Schachner.” This state- 
ment is typewritten on complainant’s letterhead and is dated De- 
cember 26, 1958. This unsworn statement is not sufficient to 
overcome respondent’s sworn answer to the complaint. Com- 
plainant points out in his Statement in Reply that respondent ad- 
mits there was conversation between the parties “with regard to 
the charges of 15 cents per bushel.” The mere fact that the par- 
ties had a conversation about the matter does not prove an agree- 
ment was reached. In ‘fact, respondent denies that the parties 
ever came to an agreement as to the amount complainant was to 
be paid, if anything, over and above the farmers’ costs. plus 40 
cents per bushel overage to be paid to Hudson. Complainant 
states also that “Respondent’s answer that they might pay me a 
lesser sum proves that there was some agreement to the effect that 
I was to be paid.” We cannot agree that this statement proves 
anything more than that the parties discussed the matter. We 
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conclude hat complainant has failed to sustain the burden of proof 
resting upon him. The complaint should, therefore, be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6231) 


SOUTHAMPTON PRODUCE DISTRIBUTORS v. D. C. FLORES & Co., INC. 
PACA Docket No. 7317. Decided November 13, 1959. 


Acceptance—Liability 
Respondent accepted the produce, and since respondent failed to prove a 
breach of the contract by complainant, respondent is liable for the 
contract price. 
Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on April 15, 1958, complainant seeks an 
award of reparation in the amount of $279.75, alleged to be the 
purchase price of a truckload of potatoes sold and delivered to 
respondent in November 1957. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on May 1, 
1958. A copy of the report of investigation was served upon com- 
plainant on the same date. Respondent filed an answer to the 
complaint on June 26, 1958, denying liability for the amount 
claimed and asserting a counterclaim against complainant in the 
amount of $708.75. Respondent alleges that the bags in which 
the potatoes were shipped contained excessive dirt and that the 
potatoes were unmerchantable. A reply to the counterclaim was 
filed by complainant on July 9, 1958. 

Since the amount claimed in the complaint is under $500, the 
issues are being determined in accordance with the shortened 
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method of procedure provided for in section 47.20 of the rules of 
practice. Pursuant to such procedure, complainant filed an open- 
ing statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harold Feinberg 
and John H. Topping, doing business as Southampton Produce 
Distributors, whose address is Butter Lane, Bridgehampton, New 
York. At the time of the transaction involved herein, complain- 
ant was licensed under the act. 

2. Respondent, D. C. Flores & Co., Inc., is a corporation whose 
address is 922 East 163d Street, New York 59, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

38. On or about November 19, 1957, in the course of interstate 
or foreign commerce, complainant sold to respondent a truckload 
of Long Island, Size B, potatoes, consisting of 373 100-pound 
bags, at 75 cents per bag, delivered at the Bull-Insular Line pier, 
Brooklyn, New York, for shipment to San Juan, Puerto Rico. 

4. Complainant shipped on November 19, 1957, from Bridge- 
hampton, New York, to respondent at the Bull-Insular Line pier, 
Brooklyn, New York, 373 100-pound bags of Size B potatoes. 

5. On or about November 20, 1957, the potatoes were loaded 
onto the vessel S. S. Elizabeth and were shipped to San Juan, 
Puerto Rico. Upon arrival at destination, the Puerto Rican Gov- 
ernment refused to permit the potatoes to be unloaded because of 
excessive dirt in the bags. The Government of Puerto Rico 
ordered the potatoes to be destroyed or returned to New York. 
The potatoes were destroyed at the instance of the Puerto Rican 
Government. Respondent has not paid complainant the purchase 
price of the potatoes, amounting to $279.75. 

6. The formal complaint was filed on April 15, 1958, which 
was within 9 months after accrual of the cause of action. 


, 


CONCLUSIONS 


Respondent contends that he relied upon complainant to fur- 
nish “the grade of potatoes that we had purchased.” Although 
respondent says that he purchased U. S. No. 1, Size B potatoes, 
complainant denies that the contract was for U.S. No. 1 potatoes, 
but instead provided for Unclassified, Size B potatoes. The low 
price of 75 cents per 100-lb. bag would indicate that the potatoes 
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were not sold as U.S. No. 1. Respondent’s position that it relied 
upon complainant’s judgment to furnish potatoes which would be 
merchantable at San Juan, Puerto Rico, appears to be without 
merit under the circumstances of this case. There is nothing in 
the record which would in any way indicate that complainant was 
qualified or possessed the skill or judgment to determine the kind 
of potatoes which would be suitable for export to Puerto Rico. 
On the other hand, it appears that respondent, as the exporter, 
was in a position to know the kind and quality of potatoes which 
would be acceptable in Puerto Rico. 

Complainant alleges that at the time the contract was entered 
into, respondent stated that it wanted to keep the price low and 
told complainant not to go to the expense of having the potatoes 
inspected as respondent would inspect the potatoes upon delivery 
at the pier. Complainant says that respondent’s “Mr. Chardon” 
did inspect the potatoes at the pier. Respondent states that it did 
not agree to inspect the potatoes at the pier and that, as a matter 
of fact, Mr. Chardon was in San Juan when the potatoes were de- 
livered to the pier in New York. Complainant has submitted evi- 
dence in the form of a sworn statement by the driver of the truck 
who delivered the potatoes to the Bull Line Pier in Brooklyn, New 
York, to the effect that a representative of D. C. Flores Co. made a 
thorough examination of several bags of the potatoes at the pier, 
after which he gave the driver an O. K. to unload the potatoes. 
The truck driver further stated that respondent’s man remained 
on the pier until the truck was unloaded and that the potatoes 
were in good condition and met with the approval of respondent’s 
representative. 

Based upon the evidence, we conclude that respondent has 
failed to establish any breach of the contract by complainant, and 
that respondent’s failure to pay complainant the agreed purchase 
price of the potatoes was in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $279.75, 
with interest, and the facts should be published. Respondent’s 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, the sum of $279.75, plus inter- 
est thereon at the rate of 5 percent per annum from December 1, 
1957, until paid. 

The counterclaim is hereby dismissed. 


Rene 
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The facts and circumstances as set forth herein shall be pub- 


lished 
Copies hereof shall be served upon the parties. 


(No. 6232) 


DAKOTA CHIEF SALES Co. v. JOE Russo Fruit Co., Inc. PACA 
Docket No. 7645. Decided November 18, 1959. 


Liability—Admission 
Respondent admits liability and is ordered to pay to complainant the amount 
claimed. 
Complainant pro se. Mr. Morris B. Borowitz, of Louisville, Kentucky, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on April 23, 1959, complainant seeks an 
award of reparation in the amount of $420, alleged to be the pur- 
chase price of a truckload of potatoes sold and delivered to re- 
spondent in November 1958. 

A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respondent 
on May 7, 1959. A copy of the report of investigation was served 
upon complainant on May 11, 1959. On May 11, 1959, respond- 
ent’s attorney filed an answer in which it is stated that it is ad- 
mitted that the Joe Russo Fruit Co., Inc. owes the account to 
Dakota Chief Sales Co. 

Since the amount claimed is under $500, the case is being han- 
dled under the shortened method of procedure provided for in sec- 
tion 47.20 of the rules of practice. Pursuant to such procedure, 
complainant in substance requested that the complaint and at- 
tached exhibits be considered as its opening statement: No 
further statements were filed. 


FINDINGS OF FACT 


1. Complainant, Dakota Chief Sales Co., is a corporation 
whose address is P. O. Box 288, Franklin Park, Illinois. 
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2. Respondent, Joe Russo Fruit Co., Inc., is a corporation 
whose address is 232-250 East Liberty Street, Louisville, Ken- 
tucky. At the time of this transaction, respondent was licensed 
under the act. 

8. On or about November 7, 1958, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
truckload of potatoes, at an agreed price of $1.60 per hundred- 
weight, delivered Louisville, Kentucky, for a net invoice price of 
$420. 

4. On November 8, 1958, complainant shipped from loading 
point in the State of Illinois to respondent in Louisville, Kentucky, 
650 50-lb. bags of potatoes in compliance with the contract, and 
in the manner agreed upon by truck operated by one Ziskind Dean. 

5. Respondent accepted the truckload of potatoes upon arrival 
at destination, but has since failed, neglected, or refused to pay 
complainant the agreed purchase price therefor, or any part 
thereof. 

6. The formal complaint was filed on April 23, 1959, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The answer filed by respondent’s attorney indicates that a com- 
promise settlement was offered by respondent to complainant. 
The offer was never accepted and complainant insists upon full 
payment of the agreed purchase price of the potatoes. In view of 
respondent’s admission of liability for the amount claimed, we 
conclude that the failure of respondent to pay complainant the 
purchase price of the potatoes in controversy is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $420, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $420, with interest 
thereon at the rate of 5 percent per annum from December 1, 
1958, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 6233) 


L. T. MALONE COMPANY v. JEBBIA-METZ CO. AND/OR ERICK F. 
MOELLER Co. PACA Docket No. 7440. Decided November 18, 
1959. 


F.o.b. Sale—Rejection Without Reasonable Cause— 
Resale—Damages 


It is concluded from the evidence that this shipment was sold on an f.o.b. 
and not on a delivered basis and that there was no breach of the 
contract on the part of complainant. The rejection by respondent Jebbia- 
Metz Co. was without reasonable cause and this respondent is ordered 
to pay to complainant the amount of damages claimed. The complaint 
against the broker respondent is dismissed. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. A. N. Brockway, 
of Pittsburgh, Pennsylvania, for respondents. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed October 13, 1958, complainant seeks to 
recover $1,073.72, which is alleged to be due from respondent 
Jebbia-Metz Co. in connection with the sale by complainant to 
respondent Jebbia-Metz Co. of a carload of cantaloups on July 1, 
1958. Complainant pleads, in the alternative, that in the event it 
is found that respondent Jebbia-Metz Co. is not liable to complain- 
ant on account of this transaction, that an award of reparation in 
the same amount be granted against the broker, respondent Erick 
F. Moeller Co., for failure to properly perform all the specifica- 
tions and duties of a broker. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
Erick F. Moeller Co. on October 30, 1958. A copy of the com- 
plaint and a copy of the report of investigation were served upon 
respondent Jebbia-Metz Co. on October 31, 1958. A copy of the 
report of investigation was served upon complainant on Novem- 
ber 3, 1958. 

Respondent Jebbia-Metz Co. filed an answer on November 24, 
1958, alleging that the contract between the parties specified that 
the carload of cantaloups in question was to be U. S. No. 1, de- 
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livered Wheeling, West Virginia; that the cantaloups shipped by 
complainant were not U. S. No. 1 on arrival in Wheeling, in 
breach of contract; and that respondent Jebbia-Metz Co. rejected 
the cantaloups due to their failure to meet contract requirements. 
Respondent Erick F. Moeller Co., the broker, also filed an answer 
on November 24, 1958, denying complainant’s allegation that the 
transaction had been mishandled by this respondent and alleging 
that the melons had been purchased with the understanding that 
they would grade U. S. No. 1 on arrival at Wheeling. 

An oral hearing was held at Wheeling, West Virginia, on March 
31, 1959. Complainant was not present at the hearing, but at his 
request the deposition of Alfred P. Carpenter, complainant’s sales 
manager, was offered and received in evidence by the presiding 
officer. Respondents offered the oral testimony of the wit- 
nesses: Erick F. Moeller, of respondent Erick F. Moeller ‘Co., and 
Roxie J. Salena and Dolores Dietrich, buyer and secretary-stenog- 
rapher, respectively, of respondent Jebbia-Metz Co. Briefs were 
filed by the parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Lafayette T. Malone, doing 
business as L. T. Malone Company, whose address is Post Office 
Box 568, Phoenix, Arizona. 

2. Respondent Jebbia-Metz Co., hereinafter referred to as 
Jebbia, is a corporation whose address is 1916 Main Street, 
Wheeling, West Virginia. Jebbia is one of two respondents 
named in this proceeding. The other respondent herein is Erick 
F. Moeller, an individual doing business as Erick F. Moeller Co., 
hereinafter referred to as Moeller, whose address is 1060 Chapine 
Street, Wheeling, West Virginia. At the time of the transaction 
involved herein, both respondents were licensed under the act. 

3. On July 1, 1958, in the course of interstate commerce, com- 
plainant sold to respondent Jebbia 288 crates of Malone brand 
cantaloups, jumbo 36 size, U. S. No. 1 grade at shipping point, at 
an agreed price of $3.85 per crate, f.o.b. Yuma, Arizona, plus $50 
top-ice, contained in car PFE 40551. The carload of melons had 
been inspected at shipping point on June 28, 1958, with the re- 
sults, in pertinent part, as follows: “Quality and Condition: ma- 
ture, full slip, mostly hard, many firm; ***Ground color mostly 
yellow, some turning. Defects average within tolerance. No de- 
cay. Grade: U.S. No. 1.” The contract was negotiated by re- 
spondent Moeller, a broker, who issued a broker’s standard con- 





L. T. MALONE CO. v. JEBBIA-METZ CO. 1289 
Cite as 18 A.D. 1287 


firmation of sale on July 1, 1958, setting forth the terms of the 
transaction, in part, as follows: : 
“Car No, and Initial: PFE 40551 


eX 

Sale made [F. O. B. or Delivered] F. O. B. 

Terms, How Payable Usual 

KE 

Quantity Commodity and specifications Price 

one (1) car U.S. #1, vine-ripened $3.85 

Approx. 288 cantaloups, 45 seed variety, crate F. O. B. 
crates straight 36’s, Jumbos plus top-ice, etc.” 


4, Pursuant to this contract complainant, on July 1, 1958, di- 
verted car PFE 40551 to Jebbia at Wheeling, West Virginia. The 
shipment arrived in Wheeling, West Virginia, on July 6, 1958; 
the car was placed on July 7, 1958; and federal inspection was 
obtained by Jebbia on the latter date. The results of that inspec- 
tion are, in part, as follows: 


“Condition of load: ***Load shifted from one bunkerwall 2 in- 
ches affecting all layers. Most crates of 3 stacks nearest oppo- 
site bunkerwall racked or broken. 8 crates throughout re- 
mainder of load in top layer also broken. 


Quality: Mature *** generally show full slip. Grade defects aver- 
age 4%, consisting of old scars. 

Condition: Mostly firm, many ripe and firm, few hard. Soft 
ranges from 2 to 6 melons in most crates, none in some, average 
approximately 10% soft. ***Damage by bruising ranges from 
2 to 26 melons per crate, average approximately 20%, including 
6% serious damage occurring throughout pack, with the highest 
percentage occurring in ends of car where crates are racked or 
broken, and affects firm and ripe and firm melons. 

Grade: Now fails to grade U. S. No. 1 only account of excessive 
soft and damage by bruising. 

Remarks: Inspection and certificate restricted to upper 2 layers 
of load.” 

5. Jebbia notified complainant on July 7, 1958, that it was re- 
jecting the melons in car PFE 40551, whereupon complainant, on 
July 8, 1958, diverted the shipment to the Steel City Fruit Com- 
pany, Pittsburgh, Pennsylvania, for resale. 

6. The cantaloups involved herein were federally inspected 
for condition only on July 10, 1958, in Pittsburgh, Pennsylvania, 
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upon the application of the Steel City Fruit Company. The re- 
sults of that inspection, in relevant part, are as follows: 


“Condition of load and Containers: **6 rows; 3 layers. ***Load 
shifted from one bunkerwall 2 to 3 inches in bottom layer to 5 
inches in top layer. Most crates in 4 stacks nearest opposite 
bunkerwall and some throughout remainder of load racked or 
broken, many of which have contents spilling. 

Condition: Mostly ripe and firm, many firm, few hard. From 
1 to 6 soft melons in most crates, in some none, average approx- 
imately 6%. ***From 2 to 23 bruised melons per crate, aver- 
age 25%, damage, including 6% serious damage, affects firm 
and ripe and firm melons throughout pack with highest percent- 
age in broken crates. No decay. 

Remarks: In separate stacks 73 crates racked or broken most 
of which have contents spilling or spilled. Inspection made 
during process of unloading.” 


7. The melons were resold by the Steel City Fruit Company 
for total net proceeds of $85.08. 

8. The formal complaint was filed on October 13, 1958, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The major issue presented for decision in this proceeding re- 
lates to the only term of the contract in dispute, namely, whether 
the shipment contained in car PFE 40551 was sold by complain- 
ant to respondent Jebbia on an f.o.b. or delivered basis. Com- 
plainant, in alleging an f.o.b. sale to Jebbia, offered the deposition 
testimony of his sales manager, Alfred P. Carpenter, who testified 
as follows: that Carpenter, on July 1, 1958, talked by telephone to 
Moeller in regard to the shipment involved herein; that Carpenter 
told Moeller that the melons in car PFE 40551 were of good 
quality, U.S. No. 1 grade with no decay at shipping point and had 
been shipped from Yuma, Arizona, on June 28, 1958; that Car- 
penter and Moeller agreed upon a sale of the melons to Jebbia at 
a price of $3.85 per crate, f.o.b. Yuma, Arizona, plus $50 top-ice; 
that Carpenter talked with no one else with respect to negotiating 
this contract; and that complainant subsequently received, on or 
about July 5, 1958, the confirmation of sale issued by Moeller and 
dated July 1, 1958. Continuing his testimony, Carpenter stated 
that car PFE 40551 had been loaded and federally inpected at 
Yuma, Arizona, on June 28, 1958; that the shipment was billed 
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out to Kansas City, Missouri, on that same day in the name of 
complainant; and that the carload had been diverted to Jebbia at 
Wheeling, West Virginia, on July 1, 1958. 

Respondent Moeller, testifying in his own behalf at the hearing, 
did not dispute Carpenter’s testimony with respect to the transac- 
tion except as to one detail: Moeller testified that during the tele- 
phone conversation with Carpenter on July 1, 1958, it was spe- 
cifically stated and agreed that the cantaloups in question were to 
grade U. S. No. 1 on arrival in Wheeling. Moeller further tes- 
tified that the term “F.O.B.” appearing on the broker’s standard 
confirmation of sale issued by him on July 1 in connection with 
this transaction related to price alone and had nothing to do with 
grade, for in this sale, as in all others in which he participated, 
the shipments had to “make grade” on arrival in Wheeling. 

Moeller also introduced at the oral hearing the testimony of a 
secretary-stenographer, Mrs. Delores Dietrich, who was in his 
employ at the time of the transaction involved herein. Mrs. Diet- 
rich stated in substance that it was Moeller’s unvarying practice 
to negotiate sales only on delivered terms, but that she thought 
that, at the time of this particular transacion, she was at lunch 
and therefore had no recollection as to it. 

Roxie J. Salena appeared at the hearing and testified on behalf 
of Jebbia. Salena stated that at the time of the transaction in- 
volved herein he was a buyer for Jebbia; that he was with Moeller 
at the time the conversation with Carpenter took place on July 1 
relative to the purchase of this carload of melons; that he heard 
what was said between these two individuals at that time; and 
that the agreement reached provided for U. S. No. 1 cantaloups, 
delivered Wheeling, West Virginia, as testified to by Moeller. 
The evidence from Salena further indicates that Jebbia had re- 
ceived a copy of the confirmation of sale issued by Moeller, but 
there is no evidence of record showing that Jebbia made any 
objection to the terms thereof. Salena, in his testimony, also cor- 
roborated the testimony pf Moeller to the effect that Moeller only 
sold on a delivered basis and that the f.o.b. notation on Moeller’s 
confirmation of sale referred only to price quotation. 


Inasmuch as the adversary parties to this proceeding put forth 
affirmative allegations with respect to the disputed term of the 
contract, a burden rests upon each to prove such affirmative alle- 
gation by a preponderance of the evidence. Jsrael Klein Co. v. 
S. Otis Sullivan & Co., 17 A.D. 500. Complainant, for his part, 
offers the testimony of Carpenter as evidence of what was said on 
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July 1, 1958, with respect to the agreement, and offers the con- 
firmation of sale issued by Moeller as supporting evidence. Re- 
spondents, in joint defense, also offer testimony relating to the 
conversation of Carpenter and Moeller, but this testimony is at 
variance with Moeller’s confirmation of sale. Furthermore, 
neither respondent offers any documentary evidence in support of 
such oral testimony. They attempt to explain the meaning of the 
f.o.b. notation appearing on the confirmation of sale in terms of 
Moeller’s own individual practice. We are inclined to give this 
explanation little weight, however, for the terms “f.o.b.” and 
“delivered,” as they pertain to sales, are defined in the regulations 
under the act and therefore have a well-established meaning in 
the trade. If Moeller chooses to use the terms in a different sense 
from that generally understood in the trade, then the burden rests 
upon him to show the peculiar meaning he attached to the term in 
the course of this transaction, and further to show that the party 
with whom he was dealing, complainant here, understood such 
usage of the term at that time. Moeller has failed to show that 
this was done. Upon the evidence before us, we conclude that 
complainant has sustained his burden of proving that Moeller 
negotiated a sale of the shipment involved herein to respondent 
Jebbia on an f.o.b. basis, as set forth in the confirmation of sale 
and as alleged in the complaint, and that the sale was on the basis 
of U.S. No. 1 grade at shipping point. This being true, complain- 
ant has no cause of action against respondent Moeller, arising out 
of this transaction. The broker fulfilled his obligation to com- 
plainant by negotiating a contract with respondent Jebbia, the 
terms of which were in accord with the wishes of complainant. 
Accordingly, we conclude that the complaint as to respondent 


Moeller should be dismissed. 

Having settled the issue presented with respect to the f.o.b. 
terms of the contract, we next concern ourselves with the per- 
formance rendered by the parties in accordance with such terms. 
In this connection, we note that there is no dispute between the 
parties regarding the fact that this shipment was U. S. No. 1 
grade at shipping point, as required by the contract. This re- 
quirement was met by complainant, as demonstrated by the Fed- 
eral inspection certificate issued on the shipment at shipping point 
and dated June 28, 1958. There likewise is no dispute between 
the parties regarding the fact that this was a sale on July 1, 1958, 
of a rolling car, as that term is defined in the regulations issued 
pursuant to the act (7 CFR 46.24(q)), and that Jebbia promptly 
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rejected the melons at destination on the basis of the Federal in- 
spection made on July 7. 

Since this was an f.o.b. sale, by description of a rolling car, an 
implied warranty of suitable shipping condition—beginning at 
the time of sale—would generally inure to the benefit of the buyer 
(respondent Jebbia here). See 7 CFR 46.24(k) ; Samuel P. Man- 
dell Co. v. Sam Catanzaro, 15 A.D. 1336. Under the regulation 
cited, however, the warranty is operative only where the trans- 
portation service and conditions are normal. If the buyer (re- 
spondent Jebbia) would therefore claim that this warranty arose 
in its behalf, it must prove that the transportation service and 
conditions were normal between the point of sale and destination. 
Similarly, if Jebbia is inclined to claim damages based on a breach 
of this warranty, then it must further prove that the breach also 
occurred between the time of sale and the arrival of the shipment 
at destination. Anonymous, 10 A.D. 570. The buyer—respond- 
ent Jebbia here—has failed to establish either of these facts. It 
is concluded that the warranty of suitable shipping condition, and 
any alleged breach thereof, need not therefore be considered here. 

It appears that complainant was guilty of no breach of war- 
ranty in connection with this shipment and that respondent Jeb- 
bia’s rejection was therefore without reasonable cause, in breach 
of contract between the parties. It further appears that com- 
plainant resold the melons involved herein within a reasonable 
time and in a proper manner for net returns of $85.08. This is 
$1,073.72 less than the agreed contract price and represents the 
measure of damages sustained by complainant on account of re- 
spondent Jebbia’s breach of contract. 

Jebbia’s rejection, without reasonable cause, is in violation of 
section 2 of the act, for which reparation in the amount of $1,073.- 
72 should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Jebbia- 
Metz Co. shall pay to complainant, as reparation, the sum of $1,- 
073.72, with interest thereon at the rate of 5 percent per annum, 
from August 1, 1958, until paid. 

The complaint as to respondent Erick F. Moeller Co. is dis- 
missed. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 6234) 


D. M. ROTHMAN Co., INC. v. PETERSON’S BEANS—POTATOES. 
PACA Docket No. 7547. Decided November 18, 1959. 


Consignment—Cartage—Deficit 


Respondent is ordered to pay to complainant the charge for cartage and 
the deficit incurred in the sale of produce for respondent’s account. 


Mr, Arthur Slavin, of New York, New York, for complainant. Respondent 
pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 24, 1958. The formal com- 
piaint was filed January 20, 1959. Complainant seeks an award 
of reparation in the amount of $192.27, which is alleged to be due 
in connection with a carload of potatoes sold by complainant for 
respondent’s account during January 1958. 

A copy of the report of investigation made by the Department 
was served upon complainant on February 18, 1959. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on February 20, 1959. 

Respondent failed to file an answer to the complaint within the 
specified time and a default order was issued April 30, 1959, 
awarding reparation to complainant against respondent. On May 
19, 1959, respondent filed a motion to reopen after default pur- 
suant to section 47.25(e) of the rules of practice (7 CFR 47.25- 
(e)). The order of April 30, 1959, was stayed pending issuance 
of a further order. The default order was set aside on May 26, 
1959 and respondent was granted the opportunity to file an an- 
swer. 

On June 10, 1959, respondent filed an answer denying liability. 
Respondent requested an oral hearing. This request was denied 
because the amount in dispute did not exceed $500, and an oral 
hearing was not deemed necessary for a proper determination of 
the issues involved. The shortened method of procedure was fol- 
lowed in accordance with section 47.20 of the rules of practice. 
Under this procedure, complainant requested that its verified com- 
plaint and attached exhibits be considered as its opening state- 
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ment. Respondent requested that his verified answer and at- 
tached exhibits be considered as his answering statement. 


FINDINGS OF FACT 


1. Complainant, D. M. Rothman Co., Inc., is a corporation 
whose address is 170 Chambers Street, New York, New York. 

2. Respondent is an individual, J. C. Peterson, doing business 
as Peterson’s Beans—Potatoes, whose address is Post Office Box 
83, Scottsbluff, Nebraska. At the time of the transaction involved 
herein, respondent was licensed under the act. 

8. On or about January 14, 1958, in the course of interstate 
commerce, respondent agreed to ship to complainant one carload 
of Nebraska potatoes to be sold by complainant for the account of 
respondent. Respondent requested and received from complainant 
an accommodation advance of $900, to be deducted by complain- 
ant from the proceeds realized from the sale of the carload of po- 
tatoes. 

4. On or about January 17, 1958, respondent shipped car PFE 
64311, containing 149 50-pound bags of U.S. No. 1, Size B, pota- 
toes and 573 50-pound bags of U.S. No. 1, Size A, potatoes, from 
Gering, Nebraska, to complainant in New York, New York. Car 
PFE 64311 arrived at the Pennsylvania Railroad Ball Grounds 
yards, Jersey City, New Jersey, on January 22, 1958. On Janu- 
ary 23 and 24, 1958, complainant had the potatoes transported 
by truck to its place of business in New York, New York. 

5. Complainant sold the potatoes between January 23, 1958, 
and February 21, 1958. In March 1958, complainant sent re- 
spondent an account sales showing gross proceeds of $1,683.80; 
deductions for freight, $645.84, sorting and inspection, $3.50, car- 
tage, $136.81, handling, $21.54, and commission, $168.38; and net 
proceeds of $707.73. Against these net proceeds, complainant 
applied the accommodation advance of $900, leaving a deficit of 
$192.27. No part of this deficit has been paid by respondent to 
complainant. ' 

6. The informal complaint was filed July 24, 1958, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


There are two issues in this proceeding. Complainant alleges 
that it made every effort to sell the potatoes as expeditiously as 
possible and for the highest market price obtainable. Respondent 
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denies that the sale was promptly and properly made. Complain- 
ant further alleges that the charges of $136.81 for cartage and 
$21.54 for handling the potatoes were proper and necessary under 
the circumstances. Respondent contends that it is not in accord- 
ance with the standard trading rules and practice for complainant 
to charge cartage and handling fees in addition to the 10 percent 
commission charged. 

It appears that the potatoes arrived at Jersey City, New Jersey, 
on or before January 22, 1958, since they were inspected that date 
by the National Inspection Service. On January 23, 1958, 300 
bags of the potatoes were transported by truck to complainant’s 
place of business in New York City for display and sale. The 
balance was similarly handled on January 24. According to com- 
plainant the market was slow and therefore it took from January 
23 to February 21, 1958 to sell the potatoes. On January 24, com- 
plainant wired respondent that both sizes of the potatoes were 
selling slowly at $2.50 to $2.75 per bag. The Size A potatoes sold 
for prices ranging from $1 to $2.75 per bag, including 315 bags at 
$2.50 to $2.75 per bag, and the Size B potatoes sold for $2 to $2.75 
per bag, including 137 bags at $2.50 to $2.75 per bag. Three bags 
of the Size A potatoes were left in the car because of the condition 
of the potatoes and there was one bag short of the Size B potatoes. 


It is respondent’s position that there was no appreciable reduc- 
tion in the prevailing market to justify selling for less than the 
$2.50 price stated in complainant’s wire. But complainant states 
that the potatoes were sold as expeditiously as possible and for 
the highest market price obtainable. In the absence of any con- 
vincing evidence to the contrary, it is concluded that complainant 
acted with reasonable care and diligence in disposing of the pota- 
toes. 

In regard to the $136.81 charge for cartage, the file contains 
a paid receipt dated January 24, 1958, in this amount addressed 
to complainant from Landau and Greenfeder Trucking Corp. 
The date of payment is shown as March 14, 1958. The evidence 
reveals that this charge was for hauling the potatoes by truck 
from the Pennsylvania Railroad yards in Jersey City, New Jer- 
sey, to complainant in New York City. The evidence further 
indicates that respondent has previously shipped produce to New 
York City on a consignment basis and the consignors in render- 
ing account sales to respondent had deducted for similar cartage. 
The cartage was as necessary a step in getting the potatoes to 
complainant as the railroad transportation. We see no logical 
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reason why the cartage charges, like the freight charges, are not 
a proper item for deduction exclusive of the agreed commission. 
It is concluded that the cartage charge should be allowed. The 
file does not contain any explanation or justification for the han- 
dling charge or show that complainant paid such a charge. It is, 
therefore, concluded that the handling charge of $21.54 should 
not be allowed. 

Respondent’s failure to pay promptly to complainant the deficit 
incurred by complainant in the sale of the potatoes, less the 
claimed handling charge of $21.54, or $170.73, is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $170.73, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $170.73, with interest thereon 
at the rate of 5 percent per annum from April 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6235) 


UNITED FRUIT AND PRODUCE COMPANY v. LEEF-BRANDT COM- 
PANY, INc. PACA Docket No. 7498. Decided November 18, 


1959. 


Failure to Pay—Defense—Alleged Shortage 
Since respondent failed to prove that the shortage occurred prior to the sale 
to respondent, respondent is ordered to pay to complainant the balance 
of the purchase price. 
Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Joel L. Leef, 
of New York, New York, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on October 20, 1958, complainant seeks 
an award of reparation in the amount of $132.28, alleged to be 
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the balance due on the adjusted purchase price of a carload of 
peppers sold and delivered to respondent in December 1956. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Decem- 
ber 12, 1958. A copy of the report of investigation was served 
upon complainant’s attorneys on December 15, 1958. Respondent 
filed an answer on December 22, 1958, denying liability to com- 
plainant for the amount claimed and offering to pay complainant 
an additional $60.51, representing the net amount recovered by 
respondent from the carrier, which offer was refused by com- 
plainant. 

Since the amount claimed is under $500, the issues are deter- 
mined in accordance with the shortened method of procedure pro- 
vided for in section 47.20 of the rules of practice. Pursuant to 
such procedure, complainant filed an opening statement with 
brief attached; respondent requested that its answer be con- 
sidered as its opening statement, and in addition thereto, re- 
spondent filed a brief. Complainant’s statement in reply, re- 
ceived on May 11, 1959, concluded the submission of evidence. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Louis Lerner, 
Rose Lerner, Harry Fine and Abe Fine, with Donald Lerner, 
Carol Susan Lerner, and Robert Lerner as partners in trust, do- 
ing business as United Fruit and Produce Company, whose ad- 
dress is 55 Produce Row, St. Louis, Missouri. 

2. Respondent, Leef-Brandt Company, Inc., is a corporation, 
whose address is 304 Washington Street, New York, New York. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. _ 

8. On or about December 3, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of peppers consisting of 333 bushel baskets, U. S. No. 1, 
Bob’s Best brand, at $4 per bushel, and 387 bushel baskets, U. S. 
No. 2, Blue Skies brand, at $3 per bushel, for a total invoice 
price of $2,493, f.o.b. Texas shipping point. 

4. The peppers described in Finding of Fact 3 were shipped 
in car PFE 3583 from Santa Rosa, Texas, on November 29, 1956, 
and were on track at Chicago, Illinois, on December 3, 1956, at 
the time of the sale to respondent. The car was diverted on De- 
cember 3, 1956, from Chicago, Illinois, to respondent at New 
York City, New York. 
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5. Upon arrival of the carload of peppers at New York, re- 
spondent accepted the shipment and requested an allowance of 
25 cents per bushel on the 387 bushel baskets of U.S. No. 2 pep- 
pers. Complainant granted the allowance and credited respond- 
ent’s account with $96.75. 

6. On or about December 19, 1956, respondent forwarded its 
check to complainant in the amount of $2,263.97 in payment for 
the peppers. In addition to the 25 cents per bushel allowance 
on the U.S. No. 2 peppers, respondent deducted also for a claimed 
shortage in the car of 27 Blue Skies (U. S. No. 2) and 7 Bob’s 
Best (U.S. No.1). This additional deduction amounted to $132.- 
28, which respondent has never paid. 

7. An informal complaint was filed on August 28, 1957, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The dispute in this case concerns an alleged shortage of 34 
bushel baskets of peppers upon arrival of the shipment at New 
York. The only question of determination is which of the par- 
ties must bear the loss occasioned by the shortage. It is a diffi- 
cult question to resolve. 

Complainant has submitted in evidence the affidavit of the 
supervisor in charge of loading the car at Santa Rosa, Texas, 
indicating that 720 bushel baskets of peppers were loaded in the 
car at shipping point. The report of the Federal inspection made 
at shipping point shows a through load, 5 layers, 6 rows, with a 
manifest of 720 bushels, indicating that the car contained an even 
load of 24 stacks of 30 bushels in each stack. 

Respondent relies specifically upon the fact that the seal was 
broken in Chicago on one door of the car to support its claim 
that complainant either removed, caused to be removed, or negli- 
gently permitted the 34 baskets of peppers to be stolen or re- 
moved from the car while it was under complainant’s supervision 
at Chicago. The file shows that upon arrival at Chicago both 
doors of the car were sealed with the Texas and New Orleans 
Railroad seal. On departing from Chicago one door bore a Chi- 
cago Produce Terminal Seal, B9422 CPT, and the other the TNO 
seal. Complainant points out in its Reply Brief that it is erro- 
neous to assume that the 34 baskets were removed at Chicago 
since removal of any portion of the load would break the 
through-rate and would make necessary a local freight charge 
from Chicago to New York, since there was no request by either 
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respondent-buyer or the complainant that the car be stopped at 
Chicago for partial unloading. Complainant emphasizes that 
nothing in the record indicates that this car was handied as a 
stop-off and partial unloading of the shipment. Respondent on 
the other hand contends that the breaking of the old seal and the 
resealing with the Chicago seal implies a removal of contents 
trom the car, and that “Complainant must go forward with the 
evidence to refute same.” 


Under this f.o.b. contract, it can be accurately stated that if 
the shortage occurred prior to the sale of the peppers to respond- 
ent, that is, between the time the car was loaded and the date of 
December 3, the loss would be complainant’s. If the shortage 
occurred after the sale to respondent on December 3, the loss 
would be respondent’s. Complainant makes no attempt to ex- 
plain the breaking of the seal on one door of the car in Chicago 
and the resealing of the door with the Chicago Produce Terminal 
seal. Complainant argues that when the car arrived in Chicago 
on December 3, it was placed on hold yard for orders, indicating 
that there was no intent whatever to unload any portion of the 
car since all unloadings are made from the team track. This, of 
course, would not explain any unjustified or unlawful removal of 
any of the contents of the car which might have occurred before 
the sale to respondent and while the shipment was still in the 
custody of complainant. Since the seal was broken at Chicago, 
it is, of course, possible that the 34 baskets in question were re- 
moved at that point. It appears equally as likely that removal of 
the 34 bushels of peppers from the car could have occurred after 
arrival of the shipment at New York. The record shows that the 
car arrivad at 7:30 A.M., December 5, that it was opened for 
unloading at 4:15 P.M. that day, and that unloading was not 
completed until 6:45 A.M., December 10, a lapse of over 100 
hours. Respondent has submitted no evidence to show whether 
the car, during unloading operations, was guarded or under lock 
and key, or what protection, if any, was given the shipment after 
arrival in New York. Under all of the circumstances of this 
case, we conclude that respondent has failed to sustain its burden 
of proving that the loss occurred prior to the sale to respondent 
and while in the custody of complainant. Respondent’s failure 
to pay complainant the adjusted invoice price of the peppers is 
in violation of section 2 of the act. Complainant should be 
awarded reparation for the balance due on the purchase price, 
being $132.28, pius interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $132.28, with in- 
terest thereon at the rate of 5 percent per annum from January 
1, 1957, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 6236) 


BALTES POTATO Co. v. I. KALLISH & SONS. PACA Docket No. 
7235. Decided November 19, 1959. 


Breach of Contract—Setoff— 
Dismissal 


Since the amount due complainant is the same as the loss sustained by 
respondent as a result of complainant’s breach of the contract, the com- 
plaint is dismissed. 


Wright, Simmons & Harris, of Scottsbluff, Nebraska, for complainant. 
Respondent pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 7, 1957, and the formal 
complaint was filed November 18, 1957. Complainant alleges 
that on or about January 25, 1957, he contracted to sell to re- 
spondent a carload of U. S. No. 1, Size A, potatoes at $3.60 per 
hundredweight, delivered Philadelphia, Pennsylvania; that pota- 
toes meeting contract specifications were tendered to respondent 
at Philadelphia but respondent refused to accept them in viola- 
tion of section 2 of the act; and that complainant resold the po- 
tatoes and sustained a loss of $647.57, for which amount repara- 
tion is requested. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on January 8, 1958. A copy of the report of investiga- 
tion was served upon complainant on January 10, 1958. 
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Respondent filed an answer on March 12, 1958, alleging that 
on or about January 23, 1957, it ordered from complainant a car- 
load of U. S. No. 1, Size A, Nebraska Red Bliss potatoes of high 
color, washed and unwaxed, to be packed by a repacker in con- 
sumer packages and that the potatoes were to be equal to red 
potatoes being shipped from Florida. Respondent denies that 
the potatoes on arrival were of the quality specified. Respondent 
requested an oral hearing. 

The hearing was held in Philadelphia, Pennsylvania, on March 
17, 1959. Neither party was represented by counsel at the hear- 
ing. At the written request of complainant’s counsel, the presid- 
ing officer offered and received in evidence on complainant’s be- 
half the depositions of Lawrence Baltes and his sales manager, 
Roy F. Ferguson. Morris Kallish testified on behalf of respond- 
ent. 


FINDINGS OF FACT 


1. Complainant is an individual, Lawrence Baltes, doing busi- 
ness as Baltes Potato Co., whose address is Post Office Box 450, 
Scottsbluff, Nebraska. 

2. Respondent is a partnership composed of Isaac, Morris, 
and Joseph Kallish, doing business as I. Kallish & Sons, whose 
address is 120 Dock Street, Philadelphia, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On or about January 25, 1957, in the course of interstate 
commerce, complainant contracted to sell to respondent 720 50- 
pound solid paper sacks of U. 8S. No. 1, Size A, Nebraska Red 
Bliss potatoes, Progress variety, of high color, washed and un- 
waxed, at $3.60 per hundredweight, delivered Philadelphia, Penn- 
sylvania, or a total price of $1,296. It was understood that the 
potatoes would be repacked at Philadelphia into consumer pack- 
ages. - 

4. On January 26, 1957, complainant shipped 720 50-pound 
sacks of potatoes in car WFEX 68152 from Scottsbluff, Neb- 
raska, to respondent at Philadelphia, Pennsylvania. On January 
26, 1957, prior to shipment, the potatoes were federally inspected 
and certified as follows: 


“Quality and condition: Stock clean, firm, fairly well 
shaped, mostly moderately, many slightly skinned. 
Grade defects average within tolerance. No soft rot. 
“Grade: U. S. No. 1, Size A.” 
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5. On January 28, 1957, respondent resold the shipment to 
Triple M Packing Co. of Philadelphia and ordered the carrier to 
divert to that company. Car WFE 68152 arrived at Philadel- 
phia on January 31, which was within the scheduled time from 
Scottsbluff, Nebraska. The consignee was notified of arrival at 
5:40 a.m., February 1, 1957, and the next day it ordered the 
carrier to move the carload from the Pennsylvania Terminal to 
the siding of Triple M Packing Co. This company inspected the 
potatoes at 2:30 p.m. February 4 and notified respondent that 
the potatoes were not suitable for repacking in polyethylene 
bags. At respondent’s request, Triple M Packing Co. ordered 
Federal inspection at 3 p.m., February 4. The inspection was 
begun at 3:40 p.m. The certificate reads in part as follows: 


“Quality: Slightly skinned; fairly well to well shaped; 
clean and fairly bright to bright. Grade defects average 
4%, mostly bruises and growth cracks. 

“Condition: Firm ranges from 5 to 25%, averaging ap- 
proximately 15% damage by sunken, discolored, moldy 
areas; no soft rot. 

“Grade: Now fails to grade U. S. No. 1, Size A, 2 inch 
minimum only on account of sunken, discolored areas. 
“Remarks. Inspection and certificate restricted to po- 
tatoes of load remaining in car at time of inspection.” 


6. The consignee was advised of the results of the inspection 
at 4:10 p.m. February 4, 1957, and it ordered the carrier to di- 
vert the car back to respondent the same day. The next day, at 
11:13 a.m., after receiving notice of the inspection, respondent 
sent complainant the following telegram: 


“WFE 68152 arrived consignee rejecting car on account 
of 15% sunken discolored areas in addition to 4% de- 
fects. We unable to use. Advise.” 


7. On February 6, 1957, complainant instructed respondent 
to sell the potatoes to best advantage and, if the loss was not too 
great, the loss would be split between them. Respondent was 
unable to sell the potatoes for more than the freight charges and 
complainant was so advised. On February 14, 1957, the carrier 
disposed of the potatoes for $678.39. Deducting the accrued 
transportation charges of $648.15, left $30.24 which was paid by 
the carrier to complainant. 

8. The informal complaint was filed March 7, 1957, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


As stated in Finding of Fact No. 5, respondent resold the car- 
load of potatoes purchased from complainant and, pursuant to 
respondent’s instructions, the carrier diverted the shipment in 
transit to respondent’s purchaser. The resale and diversion by 
respondent constituted an acceptance of the shipment within the 
meaning of section 46.2(s) of the regulations (7 CFR 46.2(s) ). 
Having accepted the shipment, respondent became liable to com- 
plainant for the agreed purchase price, subject to its right to 
claim damages for any breach of contract on the part of com- 
plainant. Howard P. Dunlap v. Israel Klein, 17 A.D. 992. 

It is undisputed that on or about January 25, 1957, Morris 
Kallish telephoned Roy Ferguson and a contract of sale was 
entered into which specified the delivery at Philadelphia, Penn- 
sylvania, of 720 50-pound solid paper sacks of U. S. No. 1, Size 
A, Nebraska Red Bliss potatoes, Progress variety, of high color, 
washed and without wax. It is also undisputed that Kallish ad- 
vised Ferguson that the potatoes were to be resold to a packer 
for packing into consumer packages—polyethylene bags. Re- 
spondent also contends and complainant denies that the potatoes 
were to be without blemishes and equal in grade and quality to 
Red Bliss potatoes then being received in Philadelphia from 
Florida. As will appear hereinafter, we deem it is unnecessary 
to decide the dispute as to these additional claimed warranties. 

The principal controversy here is whether the potatoes were 
U. S. No. 1 on Thursday, January 31, 1957, the date they arrived 
in Philadelphia, as required in a contract on a delivered basis. 
Ferguson testified that he supervised the grading, packing and 
shipping of the potatoes and they were U. S. No. 1, Size A, when 
shipped. The Federal shipping point inspection certificate (Find- 
ing of Fact No. 4) bears this out. The potatoes were not in- 
spected on the day of arrival in Philadelphia or the following day 
when the consignee received notice of arrival because of the addi- 
tional switching required and also because of. the intervening 
weekend. The first Federal inspection was made on Monday. 
February 4, 1957, and the potatoes were found to have approxi- 
mately 15 percent damage by sunken, discolored areas. 

Complainant urges that this damage resulted from the fact 
that the potatoes which were in solid sacks were allowed to re- 
main in the car 4 days after arrival without proper ventilation. 
But, as respondent points out, during the 4-day period the out- 
side temperatures ranged from 30 to 34 degrees, no heat was 
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applied to the potatoes, and the load was properly ventilated as 
shown by the inspection certificate which reads: “Hatch covers 
open; plugs out; bunkers empty.” 

During the investigation of the informal complaint the Depart- 
ment received from respondent a copy of a letter dated February 
18, 1957, signed by Dr. B. A. Friedman, Senior Plant Pathologist 
of the Department, and addressed to Mr. P. H. Tison, District 
Inspector of the Railroad Perishable Inspection Agency, Philadel- 
phia, Pennsylvania. This letter reads as follows: 


“The sample of red Potato tubers from WFE 68152, 
your file 310 Inspection, was received today. 

“This is to confirm your diagnosis, namely, old bruising 
injury followed by mold on the injured areas. Most of 
the mold was superficial, that is, growing only on the in- 
jured skin, but in some cases penetrated into the pulp to 
a depth of about 1/32 inch. The latter mold was Fu- 
sarium tuber rot (dry type). Alternaria was present 
only on the superficial lesions.” 


Attached to the formal complaint is a letter dated June 10, 
1957, signed by Harry M. Branch, a Department specialist in 
regulatory work, addressed to complainant which quotes the fore- 
going letter. Branch states that he discussed the matter with 
Dr. Friedman by telephone and the latter was of the opinion that 
the condition found in the samples was present in the car at the 
time of arrival. In view of this opinion expressed by an expert in 
his field, it is concluded that the potatoes were not U. S. No. 1 
grade on arrival and, therefore, there was a breach of warranty 
on the part of complainant. In addition, there was a breach of 
the warranty that the potatoes would be suitable for repacking 
into consumer packages. 

The remaining question concerns the damages, if any, sus- 
tained by respondent by reason of the breach of warranties. 
The proper measure of damages for breach of warranty is the 
difference between the market value of the produce delivered and 
the market value of the produce if it had been as warranted. 
Fisher Bros., Inc. v. L. Gillarde Company, 18 A.D. 512. Accord- 
ing to respondent, it attempted to sell the potatoes but was unable 
to get offers which would total an amount in excess of the freight 
charges. For this reason, respondent did not sell the potatoes 
but abandoned them to the carrier. The carrier subsequently 
resold the potatoes for gross proceeds of $678.39, deducted the 
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accrued freight charges of $648.15, and paid complainant the 
excess of $30.24. Accepting the figure of $678.39 as representing 
the market value of the potatoes received and the delivered price 
of $1,296 as representing the market value of the potatoes if as 
warranted, respondent’s loss was $617.61. 

Complainant sent respondent an invoice in the amount of 
$677.81 (should be $677.82), the difference between the delivered 
price of $1,296 and the estimated freight charges of $618.18 to be 
paid by respondent. Complainant claims damages in the amount 
of $647.57, being the net invoice price of $677.81, less the $30.24 
received from the carrier. The correct net price due complain- 
ant after deducting the actual freight charges of $648.15, is $617.- 
61. Since this amount and the loss sustained by respondent are 
the same, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6237) 


In re OLEN WILLIAM BOATWRIGHT. PACA Docket No. 7678. 
Decided November 23, 1959. 


Felony Convictions—Application for 
License Denied 


Because of respondent’s many felony convictions, respondent’s application 
for a license is denied. 


Mr. Fred W. Harris, Jr., for complainant. Mr. Will Rogers, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer — . 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On June 
9, 1959, Olen William Boatwright applied to the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture, for a license 
under the act as a commission merchant, dealer or broker to en- 
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gage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce. On July 8, 1959, 
the Deputy Director, Fruit and Vegetable Division, filed a notice 
to show cause why a license should not be denied to respondent 
because of false and misleading statements in the application 
and prior felony convictions of the respondent. A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent at the address set forth on his application. No an- 
swer was filed. 

An oral hearing was held August 7, 1959, before Will Rogers, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, in Atlanta, Georgia. Respondent 
was not present at the hearing and was not represented by coun- 
sel. Complainant was represented by Fred W. Harris, Jr., Office 
of the General Counsel, United States Department of Agriculture. 
After the hearing, complainant filed a brief. On October 6, 1959, 
the hearing examiner filed a report containing proposed findings 
of fact and conclusions and recommending that respondent’s ap- 
plication for a license be denied. No exceptions to the hearing 
examiner’s report was filed. 


FINDINGS OF FACT 


1. Respondent, Olen William Boatwright, is an individual 
whose last known address is 1112 Regent Street, Atlanta, 
Georgia. 

2. On or about March 30, 1936, respondent was arrested for 
larceny of chickens. He was convicted and sentenced to serve 
eight months’ imprisonment. 

3. On or about December 8, 1937, respondent was arrested 
for larceny from a house, a felony. He was convicted of the 
felony and sentenced to serve two years’ imprisonment. 

4. On or about October 24, 1940, respondent was arrested and 
charged with breaking into an automobile. He was convicted 
and sentenced November 18, 1940, to serve twelve months’ im- 
prisonment. 

5. On or about June 15, 1942, respondent was arrested and 
charged with receiving and disposing of stolen goods, a felony. 
He was convicted of the felony December 22, 1942, and sentenced 
to serve three years’ imprisonment. 

6. On or about October 18, 1944, respondent was arrested 
and charged with housebreaking and larceny, a felony. He was 
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convicted of the felony and sentenced to serve three years’ im- 
prisonment. 

7. On or about May 10, 1951, respondent was arrested and 
charged with a felony. He was convicted of the felony and sen- 
tenced to serve two to five years’ imprisonment. 

8. On October 18, 1951, while serving the prison sentence 
described in Finding of Fact 7, respondent was tried and con- 
victed in Federal court on a charge of interstate transportation 
of stolen property, a felony. The court imposed a sentence of 
eighteen months in prison which was to commence after respond- 
ent’s release by the State authorities. Respondent was subse- 
quently released December 18, 1952, and was received at the 
United States Penitentiary, Atlanta, Georgia, to serve the 
eighteen months’ sentence, 

9. In his application, responent listed only the felony convic- 
tion described in Finding of Fact 8. 


CONCLUSIONS 


Section 4(d) of the act (7 U.S.C. 499(d)) provides, in per- 
tinent part, as follows: 

“.. If... the Secretary finds that the applicant 
is unfit to engage in the business of a commission mer- 
chant, dealer or broker because the applicant .. . prior 
to the date of the filing of the application engaged in 
any practice of the character prohibited by this Act or 
was convicted of a felony in any State or Federal court, 
or because the application contains a materially false 
or misleading statement made by the applicant . . . the 
Secretary may refuse to issue a license to the applicant.” 

The number and nature of respondent’s felony convictions, as 
set forth in the Findings of Fact, and his failure to list all such 
convictions in his application render him unfit to- engage in the 
business of a commission merchant, dealer or broker under the 
act. In re Lawrence LaRose, 17 A.D. 117 (1958) ; In re Harold 
Lambert Dickman, 117 A.D. 1162 (1958). Accordingly, respond- 
ent’s application for a license should be denied. 


ORDER 
Respondent’s application for a license is denied. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 
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(No. 6238) 


CELLO VEG & PRODUCE Co. v. JOHN H. GRANT COMPANY. PACA 
Docket No. 7081. Decided November 25, 1959. 


Petition for Reconsideration—Dismissal 


The order of June 11, 1959, is supported by the evidence and the law ap- 
plicable thereto. Complainant’s second petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING SECOND PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued June 11, 1959, dismissing the complaint and 
awarding reparation to respondent against complainant. Com- 
plainant filed a petition for reconsideration and rehearing which 
was dismissed on August 27, 1959, without serving a copy of the 
petition upon respondent. Complainant filed a second petition 
for reconsideration on September 14, 1959. The orders of June 
11 and August 27, 1959, were stayed on September 14, 1959, 
pending the issuance of a further order herein. Copies of both 
petitions were served upon respondent on September 17, 1959, 
and he filed a reply on September 29, 1959. 


Complainant’s second petition, as did the first petition, sets 
forth various reasons why it believes the order of June 11, 1959, 
is in error. Complainant’s principal reason appears to be that 
there was a predetermined desire to find for respondent and, 
therefore, more weight was given to the testimony of respond- 
ent’s witnesses than to that of complainant’s witnesses. Com- 
plainant further contends that in view of the negotiations for the 
purchase and sale of the peppers involved herein and the ship- 
ment of the peppers, respondent has some obligation with respect 
to them. ' 

As stated in the order of August 27, 1959, our only predeter- 
mination was that complainant had the burden of proving the 
allegations of its complaint by a preponderance of the evidence. 
It is recognized that this proceeding involves the difficult ques- 
tion of whether a contract of sale came into existence as a result 
of the negotiation between the parties. The only conclusion war- 
ranted by the evidence was that complainant failed to sustain 
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this burden. It is further recognized that complainant sustained 
a severe monetary loss as a result of the transaction. But in the 
absence of any contract, there was no violation of the act on the 
part of respondent and a dismissal of the complaint was the only 
authorized course of action. Since there was no violation, re- 
spondent had no legal obligation in connection with the transac- 
tion. We are unauthorized to apportion or divide the loss result- 
ing to complainant from this transaction, being limited in our 
considerations herein to recognized principles of contract law. 

In conclusion, we have again reconsidered the evidence in the 
light of the two petitions and have come to the conclusion that 
the order of June 11, 1959, is supported by the evidence and the 
law applicable thereto. Accordingly, the petition is dismissed. 

The reparation awarded to respondent in the order of June 11, 
1959, shall be paid within 30 days after the date hereof. 


Copies hereof shall be served upon the parties. 


(No. 6239) 


HEYWARD & HODGSON v. LEWIS D. GOLDSTEIN AND/OR LEWIS D. 
GOLDSTEIN FRUIT & PRODUCE CORPORATION. PACA Docket No. 
6707. Decided November 25, 1959. 


Petition for Reconsideration—Dismissal 


In our opinion the order of August 17, 1959, is supported by the evidence 
of record and the law applicable thereto. Respondent’s petition for 
reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.), 
an order was issued on August 17, 1959, awarding reparation to 
complainant against both of the above-named respondents, jointly 
and severally, in the amount of $8,021.50, plus interest. A copy 
of the order was served upon respondents on August 18, 1959. 
The petition for reconsideration was filed on September 15, 1959, 
and a stay order was issued on September 16, 1959. In their 
petition for reconsideration, respondents list 13 points upon 
which they claim error was made. Respondents attempt to sup- 





J. LERNER & SON v. A. J. WEINSTEIN & CO. 1311 
Cite as 18 A.D. 1311 


port these claimed errors in an argument contained in the letter 
transmitting the petition for reconsideration to the Department. 

Upon reconsideration we find that the evidence of record per- 
taining to the argument and the 13 points listed by the respond- 
ents was fully analyzed and considered at the time our order of 
August 17, 1959, was issued. In our opinion, each of the issues 
resolved in our order of August 17, 1959, which included the 
points raised in the petition for reconsideration, is supported by 
the evidence of record and the law applicable thereto. However, 
in reviewing the decision issued on August 17, 1959 we find that 
certain typographical errors were made and the order is amended 
as follows: ; beat: ae ee ae 

On page 8 in the third line the words “Findings of Fact Nos. 
7,8 and 9” are changed to read “Findings of Fact 8, 9 and 10.” 

In the second full paragraph on page 8, the words “Finding of 
Fact No. 10” are changed to read “Finding of Fact 11.” 

In view of the above, respondents’ petition for reconsideration 
is hereby dismissed without prior service upon complainant. The 
reparation awarded in our order of August 17, 1959, shall be 
paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 6240) 


J. LERNER & SON v. A. J. WEINSTEIN & Co., INC. PACA Docket 
No. 7550. Decided November 25, 1959. 


Joint Venture—New Agreement—Dismissal 


Respondent sustained its burden of proving the extinction of the joint 
venture agreement and its replacement by the consignment. Respondent 
discharged its obligation under the consignment contract and the 
complaint is dismissed. 


Complainant pro se, Bernstein, Weiss, Hammer & Porter, of New York, 
New York, for respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 22, 1958. The 
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formal complaint was filed on February 2, 1959. Complainant 
alleges that the parties entered into a joint venture transaction 
on February 12, 1958, with respect to a carload of cabbage 
shipped by complainant and accepted by respondent, and that 
there is now an unpaid balance due and owing complainant from 
respondent of $492.74 on account of this transaction. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 10, 1959. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 

Respondent filed an answer to the formal complaint on March 
23, 1959, generally denying the allegations contained in the com- 
plaint and alleging as an affirmative defense that the cabbage 
involved herein was to be handled on a joint venture basis by 
respondent; that under this agreement each carton in the ship- 
ment was to contain 22 to 24 heads of cabbage; that the shipment 
failed to meet this requirement of the contract; and that the 
joint venture was thereby terminated. Respondent further al- 
leges in its answer that it was thereafter agreed that respondent 
should sell the carload of cabbage for the account of complainant 
but that respondent did not authorize, or otherwise agree with, 
the complainant in respect to any adjustment or allowance se- 
cured by complainant from the shipper. 

Respondent requested an oral hearing of the issues involved 
herein. The request was denied, however, since the amount in 
dispute is less than $500 and since an oral hearing was deemed 
unnecessary to establish the facts involved in this proceeding. 
The parties were thereafter notified that evidence would be sub- 
mitted under the shortened method of procedure, as provided in 
section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
thereto, complainant filed an opening statement and respondent 
filed an answering statement. Complainant did not file a state- 


ment in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Lerner 
and Nathan Lerner, doing business as J. Lerner & Son, whose 
address is 1425 South Racine Avenue, Chicago 8, Illinois. 

2. Respondent, A. J. Weinstein & Co., Inc., is a corporation 
whose address is 320 Washington Street, New York 13, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 
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8. On February 12, 1958, in contemplation of interstate com- 
merce, complainant and respondent entered into an agreement 
whereby respondent was to handle, on a joint venture basis, 500 
cartons of “Hi Bob” brand cabbage, grading U. S. No. 1 Green 
at New York City, size generally 22 to 24, to be supplied by com- 
plainant, at the agreed joint cost of $3.35 per carton, f.o.b. 
shipping point, plus $75 for vacuum cooling charges. 

4. On February 13, 1958, pursuant to the above agreement 
complainant, through Fry Distributing Company, brokers, of 
Chicago, Illinois, diverted to respondent car PFE 67911, which 
had been shipped from Oxnard, California, on February 12, 1958, 
billed to complainant at Chicago, Illinois. 

5. On February 13, 1958, complainant issued its joint cost 
statement to respondent covering this shipment. The contents 
of the statement, in part, are as follows: 


“500 cartons cabbage $3.35 $1675.00 
FOB shipping point plus precooling 500 at 15¢ 75.00 


$1750.00 
Less allowance procured from Fry Distributing Co. 300.00 


$1450.00 


‘Hi Bob’ Brand UN #1 Green at Shipping point. 
22-24 heads. Joint account.” 


6. On Feburary 24, 1958, after arrival of car PFE 67911 at 
destination, a federal inspection was made of the shipment upon 
respondent’s request. The certificate issued as a result of that 
inspection states, in part: 


“Size: Heads generally range from 1 to 4 pounds in 
weight. Range from 18 to 24 heads per carton with 
40% of cartons containing less than 22 heads.” “* * * 
Applicant states above lot purchased on basis of 22 to 
24 heads per carton and number of heads per carton 
reported at applicant’s request.” 
7. Respondent resold the carload for a net return of $389.52, 
which sum was remitted to complainant by respondent. 


8. The informal complaint was filed on September 22, 1958, 
which was within 9 months after the alleged cause of action 
herein accrued. 
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CONCLUSIONS 


The first issue posed for decision herein relates to the terms of 
the contract between the parties. Complainant alleges that the 
cabbage which is the subject of this proceeding was handled with 
respondent on a joint venture basis as the result of an agreement 
between the parties, which agreement was entered into on Febru- 
ary 12, 1958, and provided for U. S. No. 1 cabbage at New York 
City, size generally 22 to 24 heads per carton. Respondent 
agrees with this allegation, but alleges that the cabbage shipped 
by complainant failed to meet contract requirements as to size 
and that complainant then authorized respondent to sell the ship- 
ment for its account on a consignment basis. As the party put- 
ting forth these affirmative allegations, the burden of proof is 
upon respondent to prove each by a preponderance of the evi- 
dence. 

Respondent, in support of its allegation that the joint venture 
agreement was extinguished in favor of a consignment sale of 
the shipment, presents as a part of its answering statement the 
affidavit of A. J. Weinstein, respondent’s president, who states 
that the shipment arrived at destination and was there inspected ; 
that after the inspection he called Nathan Lerner, partner in 
complainant firm, and informed him that the shipment did not 
meet the conditions of the joint venture agreement; that Lerner 
at that time agreed that the terms of the joint venture agree- 
ment had not been met and [Lerner] stated that the agreement 
was not in effect and was cancelled; that complainant then re- 
quested respondent to sell the car on consignment for complain- 
ant’s account; and that respondent agreed to do this, but only 
after it was expressly agreed that the joint venture was voided 
and terminated. The testimony of Weinstein was generally cor- 
roborated by Robert M. Goldfarb, Secretary and General Man- 
ager of respondent, who stated in his affidavit—also a part of the 
answering statement—that he was present atthe time of the 
making of the original agreement by the parties and that he 
heard, by means of an extension telephone, all that was said with 
respect to the joint venture. Goldfarb also stated that he was 
on the telephone at the time complainant and respondent agreed 
to the consignment of the shipment involved herein. Respond- 
ent, however, introduced no documentary evidence with respect 
to the alleged consignment agreement. 

Complainant filed an opening statement in this proceeding but 
did not deny, or offer any evidence to rebut respondent’s allega- 
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tion that a consignment sale was agreed upon as an alternative 
course of action when the cabbage involved herein proved to be 
smaller in size than contemplated in the agreement between the 
joint account partners. Accordingly, upon reviewing all of the 
evidence, it is concluded that respondent has sustained its burden 
of proving the extinction of the joint venture agreement and its 
replacement by the consignment sale agreement, as alleged by 
respondent.! It is further concluded that the issue concerning 
the alleged breach of the joint venture agreement need not be 
decided, since respondent has successfully established a consign- 
ment of the shipment involved herein. 

Acting under the consignment agreement, respondent resold 
the shipment for total net proceeds of $389.52. It appears that 
the resale was promptly and properly made, and that the proceeds 
were afterwards remitted to and accepted by complainant. Re- 
spondent was thus discharged of its obligation under the contrac‘ 
of consignment; accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6241) 


BRAND BROTHERS PRODUCE, INC. v. PARKY PRODUCE COMPANY, 
Inc. PACA Docket No. 7765. Decided November 27, 11959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


, 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


1This case is distinguished from J. Lerner & Son v. I. J. Weinstein & Co., Inc. PACA 
Docket No. 7549 (signed October 30, 1959), in that complainant in Docket No. 7549 denies— 
and offers evidence of the denial by means of the opening statement—that the original joint 
venture agreement was extinguished due to the cabbage failing to grade U. S. No. 1 at destina- 
tion and a consignment agreement entered into between the parties in its place. 
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An informal complaint was filed May 15, 1959. The formal com- 
plaint was filed July 9, 1959, and an amendment to the formal 
complaint was filed July 31, 1959. Complainant seeks an award 
of reparation in the amount of $493.75, which is alleged to be the 
purchase price of a truckload of potatoes and onions sold by com- 
plainant to respondent on or about February 5, 1959. 

A copy of the report of investigation prepared by the Depart- 
ment and a copy of the formal complaint was served upon re- 
spondent on August 21, 1959. A copy of the report of investiga- 
tion was served upon complainant on August 25, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Brand Brothers Produce, Inc., is a corpora- 
tion whose address is State Farmers Market, Forest Park, 


Georgia. 

2. Respondent, Parky Produce Company, Inc., is a corpora- 
tion whose address is 1150 5th Street, Augusta, Georgia. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

8. On or about February 5, 1959, in the course of interstate 
commerce, complainant sold to respondent a truckload of onions 
and potatoes for a purchase price of $493.75, delivered Augusta, 
Georgia. . 

4. On or about Webruary 5, 1959, complainant shipped pota- 
toes and onions meeting the specifications of the contract from 
Atlanta, Georgia to respondent at Augusta, Georgia. Respondent 
accepted the commodities. These commodities had previously 
been received by complainant at Atlanta, Georgia from shipping 
points outside the State of Georgia. 

5. The purchase price of the truckload of potatoes and onions 
is $493.75, no part of which has been paid to complainant. 

6. The formal complaint was filed July 9, 1959, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the purchase price 
of the truckload of potatoes and onions is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $493.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $493.75, with interest thereon 
at the rate of 5 percent per annum from March 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6242) 


YounGc T. Corso v. NEW ENGLAND BANANA Co. PACA Docket 
No. 7776. Decided November 27, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Monroe S. Gordon, New Britain, Connecticut, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed January 23, 1959. The formal 
complaint was filed August 14, 1959. Complainant seeks an 
award of reparation in the amount of $909.40, which is alleged 
to be the balance of the purchase price of a trucklot of bananas 
sold by complainant to respondent on November 8, 1958. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on September 21, 1959. A 
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copy of the formal complaint and a copy of the report of inves- 
tigation were served upon respondent on September 23, 1959. 
At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Stephen Corso, doing busi- 
ness as Young T. Corso, whose address is 30 Fair Street, New 
Haven, Connecticut. 

2. Respondent is an individual, Louis Avery Beldecos, doing 
business as New England Banana Co., whose address is New 
London, Connecticut. At the time of the transaction involved 
herein, respondent was not licensed under the act but was sub- 
ject to license. 

3. On or about November 8, 1958, in the course of interstate 
commerce, complainant sold to respondent a trucklot of bananas 
for a purchase price of $969.40, delivered New London, Con- 
necticut. 

4. On or about November 8, 1958, complainant shipped from 
the State of New York to respondent at New London, Connecti- 
cut, bananas meeting the specifications of the contract. Respond- 
ent accepted the bananas. 

5. The purchase price of the trucklot of bananas is $969.40. 
Respondent has paid $60 on account, thereby leaving a balance of 
$909.40, due and owing complainant. © 

6. The informal complaint was filed January 23, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the purchase price 
of the trucklot of bananas is in violation of section 2 of the act. 
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Complainant should be awarded reparation in the amount of 
$909.40, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $909.40, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6243) 


In re JOHN H. Hart, trading as PENSACOLA PRODUCE COMPANY. 
PACA Docket No. 7770. Decided November 27, 1959. 


Repeated and Flagrant Violations—Suspension 
of License—Consent Order 


The parties consented to a suspended suspension of respondent’s license. 
Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed October 15, 1959. Respondent 
filed an answer dated October 19, 1959. On November 4, 1959, 
complainant filed an amended complaint in which he alleged that 
respondent repeatedly and flagrantly violated section 2 of the act 
by failing to pay promptly for produce purchased from Dekle 
Brokerage Co., Inc., of Mobile, Alabama. Suspension of respond- 
ent’s license was recommended. 

A copy of the amended complaint was served upon respondent 
November 9, 1959. Respondent filed an answer to the amended 
complaint November 17, 1959, in which he consented to the filing 
of the amended complaint, waived oral hearing, and agreed and 
consented to the issuance of an appropriate order suspending for 
90 days any license now issued or which will be subsequently 
issued to respondent under the act, conditioned upon such suspen- 
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sion being suspended and not becoming effective unless respond- 
ent commits a violation of said act during the next two years fol- 
lowing the issuance of said order. Respondent’s admission of the 
allegations of the complaint and his consent were further condi- 
tioned upon complainant’s agreeing to the issuance of such an 
order. Otherwise, he denied the allegations and requested an 
oral hearing. On November 18, 1959, the complainant consented 
to the issuance of such an order. 































FINDINGS OF FACT 


1. Respondent is an individual, John H. Hart, trading as Pen- 
sacola Produce Company, whose address is 3203 North Sixth 
Avenue, Pensacola, Florida. 

2. Pursuant to licensing provisions of the act, license No. 
180714 was issued to respondent on April 9, 1959, under the 
aforesaid trade name. This license is presently in effect. 


3. In the months of February and March 1959, respondent 
purchased from Dekle Brokerage Co., Inc., Mobile, Alabama, in 
interstate commerce, a total of six lots of various perishable agri- 
cultural commodities, including apples, lemons, lettuce, onions, 
peppers, rutabagas, carrots, potatoes, cauliflower, and okra. 

4. Respondent has failed to pay promptly the purchase prices 
of the above six lots of produce. Respondent issued his personal 
checks in payment for said produce, but in each instance his 
checks were dishonored and returned by the bank unpaid due to 
insufficient funds. 

5. Respondent’s license was automatically suspended at the 
close of business September 3, 1959, due to his failure to pay a 
default reparation award in PACA No. 7672 issued in favor of 
Dekle Brokerage Co., Inc., in the amount of the purchase price. 
of the above six lots of produce. The suspension remained in 
effect until October 8, 1959, on which date it was removed, after 
notice had been received that the award had been settled. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Nos. 3 and 
4, respondent willfully, repeatedly, and flagrantly violated sec- 
tion 2 of the act (7 U.S.C. 499(d)). Respondent filed an answer 
in which he admitted the allegations of the amended complaint 
and consented to a suspension of his license under the conditions 
outlined in the Preliminary Statement. Complainant has con- 
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sented to and recommended the issuance of such an order. Ac- 
cordingly, pursuant to section 47.26(b) of the rules of practice, 
such an order should be issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 90 
days, such suspension to be held in abeyance and not become 
effective unless respondent shall be found, after opportunity for 
hearing, to have, within two years from the effective date of this 
order, again violated the act. 

This order shall become effective 11 days after the date hereof. 

Copies of this order shall be served upon the parties. 


(No. 6244) 


LACHENMAIER BROS. v. PEERLESS PRODUCE Co., INC. PACA 
Docket No. 7408. Decided November 30, 1959. 


F.o.b. Sale—Suitable Shipping Condition 
Warranty 


It is concluded that no destination was mentioned at the time the contracts 
were made and that complainant did not know where the shipments were 
going. In an f.o.b. sale the warranty of suitable shipping condition does 
not apply unless a contract destination is specified. Respondent is 
ordered to pay to complainant the balance of the contract price. 


Complainant and respondent, pro se. Mr. John S. Griffin, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on August 11, 1958. The com- 
plainant alleges that diring the months of May and June 1958, 
complainant sold to respondent four lots of potatoes for a total 
purchase price of $2,627.20; that the potatoes were delivered to 
and accepted by respondent; and that respondent has paid com- 
plainant $1,676.39, leaving a balance due and owing complainant 
of $950.81. 

A copy of the report of investigation made by the Department 
was served upon complainant on September 13, 1958. Respond- 
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ent was served with a copy of the complaint and the report of 
investigation on the same date. 

Respondent filed an answer and counterclaim on October 6, 
1958. In substance, the answer alleges that the parties agreed 
to purchase and sell the potatoes according to “regular terms,” 
and that when an inspection of the potatoes upon arrival revealed 
that they no longer met contract grade, the potatoes were to be 
sold for complainant’s account. Counterclaim is made for $1,- 
062.36, the sum allegedly paid by the respondent to complainant 
in excess of the amount received from the sale of four shipments 
of potatoes, plus an overpayment in connection with another 
transaction. 

Complainant filed a reply to respondent’s answer and counter- 
claim on November 4, 1958, restating the allegations of the com- 
plaint and in substance denying liability for the amount alleged 
in the counterclaim. 

An oral hearing was held at Los Angeles, California, on March 
10, 1959. John Lachenmaier, one of complainant partners, ap- 
peared and testified on behalf of complainant, and David Prell, 
respondent’s president, appeared and testified on behalf of re- 
spondent. Numerous exhibits were offered in evidence. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John Lachen- 
maier and William Lachenmaier, doing business as Lachenmaier 
Bros., whose address is P. O. Box Q, Shafter, California. At the 
time of the transactions here involved, complainant was licensed 
under the act. 

2. Respondent, Peerless Produce Co., Inc., is a corporation 
whose address is Room 231, Wholesale. Terminal Building, 746 
South Central Avenue, Los Angeles, California. At the time of 
the transactions here involved, respondent was licensed under the 
act. 

3. On May 22, 1958, in the course of interstate commerce, 
complainant sold to respondent 345 sacks of U. S. No. 1, Size A, 
Elk Brand, White Rose potatoes at an agreed price of $2.25 per 
sack, f.o.b. Shafter, California, or an invoice price of $776.25. 
These potatoes were loaded into car SFRD 4019 and were offi- 
cially inspected on May 22 at Shafter, California. They were 
found to contain no decay and graded U.S. No. 1, 2-inch min- 


imum, Size A. 
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4. Car SFRD 4019 was consigned by respondent to Peerless 
Produce at Kansas City, Missouri, and was thereafter diverted to 
Dakota Chief Sales Co. at Chicago, Illinois. Upon arrival in Chi- 
cago, Illinois, on May 29, 1958, the potatoes were officially in- 
spected and found to contain an “average of approximately 14% 
damaged by slightly sunken discolored areas with underlying 
flesh showing a grayish to black discoloration, generally occur- 
ring on stem ends,” and an average of 4% slimy soft rot. The 
potatoes failed to grade U.S. No. 1 only on account of soft rot 
and slightly sunken areas. Respondent paid complainant a total 
of $182.44 in connection with this shipment. 

5. On June 9, 1958, complainant sold to respondent 440 sacks 
of U. S. No. 1, Size A, Elk Brand, White Rose potatoes at an 
agreed price of $1.85 per sack f.o.b. Shafter, Califronia, or an 
invoice price of $814. These potatoes were loaded at Shafter, 
California, and transported by truck to Los Angeles, California. 
There is no showing that these potatoes ever moved out of the 
State of California. Respondent paid complainant $614 in con- 
nection with this lot of potatoes. 

6. On or about June 12, 1958, in the course of interstate com- 
merce, complainant sold to respondent 228 sacks of U.S. No. 1, 
Elk Brand, White Rose potatoes at an agreed price of $1.40 per 
sack, f.o.b. Shafter, California, and 145 sacks of U. S. No. 2, Red 
Rose Brand potatoes at 95¢ per sack, f.o.b. Shafter, California, 
or an invoice price of $456.95. These potatoes were officially in- 
spected in car ART 28556 at Shafter, California, on the same 
day. The 228 sacks of Elk Brand potatoes were found to contain 
no decay, and graded U. S. No. 1. The 145 sacks of Red Rose 
Brand potatoes were found to contain no decay and graded U. S. 
No. 2. 

7. Car ART 28556 was consigned by respondent to Dakota 
Chief Sales Co. at Chicago, Illinois. Upon arrival on June 18, 
1958, the potatoes were again officially inspected and the Elk 
Brand lot was found to contain an average of 5% damaged by 
slightly sunken discolored areas with underlying flesh discolored, 
and failed to grade U. S. No. 1 only on account of sightly sunken 
areas. The Red Rose lot was found to be generally firm and still 
graded U. S. No. 2. Respondent has paid complainant $399.95 
in connection with this shipment. 

8. On or about June 12, 1958, in the course of interstate com- 
merce, complainant sold to respondent 400 sacks of U.S. No. 1, 
Elk Brand, White Rose potatoes at an agreed price of $1.45 per 
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sack, f.o.b. Shafter, California, or an invoice price of $580. 
These potatoes were officially inspected in car MDT 11359, at 
Shafter, California, on the same day and were found to contain 
no decay and were graded U.S. No. 1. 

9. Car MDT 11359 was consigned by respondent to Dakota 
Chief Sales Co. at Chicago, Illinois. Upon arrival in Chicago on 
June 18, the potatoes in this car were again officially inspected 
and found to contain an average of approximately 8% damaged 
by slightly sunken discolored areas with underlying discoloration, 
and an average of 14 of 1% soft rot. The potatoes failed to 
grade U.S. No. 1 only on account of slightly sunken discolored 
areas. Respondent has paid complainant $480 in connection with 
this shipment. 

10. David Prell, respondent’s president, purchased each lot of 
potatoes knowing that it had been officially inspected and found 
to be of the grade contracted for. Shipment of the potatoes from 
Shafter, California, was made by Prell, or at his direction, and 
in each instance he determined the destination and consignee of 
each shipment. 

11. The formal complaint was filed on August 11, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The 440 sacks of potatoes purchased by respondent on June 9, 
1958, were transported by truck from Shafter, California, to Los 
Angeles, California. There is no evidence in the record to indi- 
cate that these potatoes were intended for shipment out of the 
State of California or that they were, in fact, shipped out of Cali- 
fornia. We have no jurisdiction to consider the merits of the 
dispute between the parties concerning this transaction, since no 
interstate commerce was involved. 

As to the three carload shipments, which went to Chicago, 
complainant alleges that these potatoes were sold to respondent 
f.o.b. Shafter, California. John Lachenmaier, one of complain- 
ant’s partners, testified that he negotiated the sales in question 
to respondent, that these were all f.o.b. sales, and that he made 
it a practice to sell on an f.o.b. basis. In its answer, respondent 
alleges that two of the cars were purchased f.o.b., but at the 
hearing respondent’s president, David Prell, testified that all 
purchases were on the basis of “regular terms.” According to 
Prell, “regular terms” means that if the car arrives out of grade 
the shipper has the right to take the car back or allow the buyer 
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to dispose of it to the best advantage. From the evidence before 
us we conclude that the sales were on f.o.b. terms. 

Although complainant did not allege that respondent purchased 
the potatoes in question after inspection by Prell, at the hearing 
Lachenmaier testified that Prell personally inspected the potatoes 
as they were being packed. Prell’s testimony on this point was 
to the effect that he visited complainant’s packing shed for a few 
minutes each day and saw the general run of the potatoes being 
packed, not knowing the number of the car into which the pota- 
toes would be loaded. Lachenmaier stated that all of the potatoes 
involved were officially inspected before they were shipped and 
that they were sold on the basis of these inspections. We con- 
clude that in the sales here involved Prell did not purchase on 
the basis of his personal inspection so as to waive any of the war- 
ranties usual in an f.o.b. transaction. 

Complainant alleged that it was not informed of any destina- 
tion with respect to any of the three carload shipments, and 
Lachenmaier testified to that effect. Respondent alleged that 
complainant was informed as to where the potatoes were going. 
The cars were billed out by respondent, one to Kansas City and 
two to Chicago, but all three were delivered to Dakota Chief 
Sales Co. at Chicago. Prell testified that at the time the contract 
for car RD 4019 was made complainant was informed that 
Dakota Chief Sales Co. was to receive the car. The mere fact 
that the shipment was being purchased by respondent for Dakota 
Chief did not necessarily mean that the car was destined for Chi- 
cago or any other particular city, since Dakota Chief could have 
diverted it to another destination. Prell did not testify that a 
contract destination was specified as to the other two shipments. 
From the evidence in the record we conclude that no destination 
was mentioned at the time any of the contracts were made and 
that complainant did not know where the cars were going. 

In an f.o.b. sale the warranty of suitable shipping condition 
does not apply unless a contract destination is specified. D. M. 
Steel & Son v. National Produce Distributors, Inc., 17 A. D. 913. 
Accordingly, as to these shipments there was no warranty of 
suitable shipping condition. 

As to the shipments of June 12, 1958, cars ART 28556 and 
MDT 11359, respondent contends that complainant guaranteed 
that the potatoes would be of the contract grade at destination. 
No such claim appears to be made as to the shipment of May 22, 
1958, car RD 4019. Complainant denies respondent’s contention 
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in this respect and respondent has the burden of proving its con- 
tention by a preponderance of the evidence. From all the evi- 
dence, we conclude that respondent has failed to sustain its 
burden. 

Assuming, for the sake of argument, that a contract destina- 
tion was specified or that complainant did guarantee that two of 
the shipments would be up to contract grade at destination, and 
assuming further that the shipments were either not in suitable 
shipping condition or, as appears to be the fact, that they did not 
meet contract grade at Chicago, respondent would have the bur- 
den of proving the damages that resulted from such breaches of 
the contracts. The measure of damages in such case would be 
the difference between the market value the potatoes would have 
had if they had met contract requirements and the market value 
of the potatoes upon arrival in Chicago. Respondent has offered 
no evidence to show either of these values. The only evidence 
as to the value of the potatoes delivered consists of the account 
sales of Dakota Chief Sales Co. These returns are insufficient to 
show the market value of the three carloads of potatoes upon 
arrival at Chicago. Accordingly, even if we were to hold that 
the contracts were breached by complainant, we could afford 
respondent no relief because of failure to sustain its burden of 
proving damages. 

Respondent contends that complainant authorized respondent 
to deliver the potatoes to Dakota Chief Sales Co. for disposition 
for complainant’s account. Lachenmaier testified that when 
Prell informed him that he was having trouble on the potatoes, 
he asked him to come to Shafter to talk the matter over; that 
Prell went to Shafter and at Prell’s request he placed a call to 
Dakota Chief Sales Co.; and that he instructed Dakota Chief 
Sales Co. to release the cars to him so that he could divert them 
elsewhere, which Dakota promised to do. Complainant issued diver- 
sion orders to the railroad and advised a dealer in Chicago to han- 
dle the potatoes. These instructions were not followed because the 
cars had been unloaded by Dakota. Prell did not deny that this 
telephone conversation took place. Such action is entirely incon- 
sistent with the testimony of Prell that complainant authorized 
him to have Dakota dispose of the potatoes for complainant’s ac- 
count, and we conclude that complainant gave no such authoriza- 
tion. 

The contract price of the three carloads of potatoes was $1,- 
813.20. Of this amount, respondent has paid complainant $1,- 
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062.39. The failure of respondent to pay to complainant the 
balance due of $750.81 is in violation of section 2 of the act. 
Reparation in the amount of $750.81 should be awarded to com- 
plainant, with interest. 

Respondent’s counterclaim is based on the contention that re- 
spondent paid more to complainant than the amount it received 
from the sale of two of the shipments involved in the complaint 
(ART 28556 and MDT 113859) and two other shipments pur- 
chased at the same time and on the same basis by respondent 
from complainant (MDT 11392 and MDT 125381), and that in one 
instance another lot of potatoes was paid for twice. In view of 
the conclusions stated above, the amount realized by respondent 
from the disposition of the potatoes is immaterial. As to the 
question of overpayment, the facts concerning the other transac- 
tion are not sufficiently shown to justify a conclusion as to 
whether an overpayment was involved. Accordingly, the counter- 
claim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $750.81, with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6245) 


WALLACE FRUIT & VEGETABLE COMPANY v. MATHEW MERCURIO. 
PACA Docket No. 7546. Decided November 30, 1959. 


Failure to Sustain Burden of Proof—Dismissal 
As complainant failed to sustain its burden of proving that the produce 
was tendered to respondent for acceptance or rejection, the complaint 
is dismissed. 
Complainant pro se. Nadler and Nadler, of Youngstown, Ohio, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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By formal complaint filed on December 15, 1958, complainant 
seeks an award of reparation in the amount of $420, alleged to be 
the damage sustained by complainant as a result of the unlawful 
rejection of a trucklot of onions sold and tendered to respondent 
in April 1958. 

A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on January 28, 1959. A copy of the report of investigation 
was served upon complainant on January 31, 1959. Respondent 
filed an answer on March 18, 1959, denying, for the purpose of 
requiring strict proof, all of the material allegations of the com- 
plaint, and alleging that the shipment of onions was never ten- 
dered or delivered to respondent. 

Since the amount claimed is under $500, the issues are de- 
termined in accordance with the shortened method of procedure 
provided for in Section 47.20 of the Rules of Practice. Pursuant 
to such procedure, complainant filed an opening statement and 
requested that the complaint and attached exhibits be considered 
as a part of its opening statement. Respondent requested that his 
answer and attached exhibits be considered as his answering 
statement. Complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James W. Wal- 
lace, Sr., James W. Wallace, Jr., Willard U. Wallace, Jack C. 
Wallace, and Martha Ann Dizdar, doing business as Wallace Fruit 
& Vegetable Company, whose address is P. O. Box 929, Edinburg, 
Texas. 

2. Respondent is an individual, Mathew Mercurio, whose ad- 
dress is 201 West Front Street, Youngstown, Ohio. At the time 
of this transaction, respondent was licensed under the Act. 

38. On or about April 18, 1958, respondent ordered from com- 
plainant, through A. N. Altmayer, a broker at Pittsburgh, Penn- 
sylvania, 250 50-lb. bags, U. S. No. 1 Jumbo Yellow Granos, all 
to be packed in new branded saxolin bags, at an agreed price of 
$3.85 per bag for the medium onions and $4.85 per bag for the 
Jumbo onions, delivered Youngstown, Ohio. 

4. The broker issued a Brokers Standard Memorandum of 
Sale on April 18, 1958, incorporating the terms of the contract. 
On April 21, 1958, supplementing the memorandum of sale, the 
broker advised respondent that the truck shipment of onions 
departed from Edinburg, Texas, on April 19, 1958, and that 
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there had been loaded for respondent 300 50-lb. bags of U. S. 
No. 1 medium yellow Bermuda onions. The broker stated that 
the shipper was invoicing the entire lot at $3.65 per bag, delivered 
Youngstown, Ohio, instead of $3.85, and that there were no 
Jumbo Granos available and, consequently, the shipper was unable 
to load any Jumbos. 

5. The shipment of onions arrived at Youngstown, Ohio, in 
the afternoon of April 23, 1958. Instead of delivering the onions 
to respondent’s place of business, the driver of the truck proceeded 
to the garage of the James A. Henderson Company, on East Front 
Street, for repairs to the truck. The onions were never delivered 
to respondent’s place of business. 

6. On April 24, 1958, the broker wired respondent that com- 
plainant was handling the onions for respondent’s account due 
to respondent’s refusal to accept the onions. On the same date, 
complainant wired respondent that the onions were being sold 
“for the account of whom concerned.” 

7. The formal complaint was filed on December 15, 1958, 
which was within 9 months after accrual of the alleged cause of 
action. 


CONCLUSIONS 


Although several issues are posed by the pleadings in this 
proceeding, in view of the conclusions hereinafter reached, we 
shall discuss only one phase of the controversy. Complainant al- 
leges in the eighth paragraph of its complaint that it tendered 
to respondent at Youngstown, Ohio, in compliance with the con- 
tract of sale, 300 sacks of onions, but that respondent failed, 
neglected, and refused to accept the onions. The burden is upon 
complainant to prove by a preponderance of the evidence all of 
the allegations of its complaint, including those contained in 
paragraph 8 thereof. Admittedly, the driver of the truck did not 
deliver the onions to respondent’s place of business, but instead 
went directly to the garage of the James A. Henderson Company 
for repairs to the truck. The records of the garage, according to a 
Department investigator, indicated that the truck arrived at the 
garage between 3:30 and 4:00 P.M. on April 23. Respondent 
alleges that after arrival of the truck at the garage, he was 
notified by the driver that the truck had broken down near Colum- 
bus, Ohio, and that it was then in the garage of the James A. 
Henderson Company and would be repaired on the evening of 
April 23. Respondent further alleges that the driver requested 
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respondent to advance sufficient money to pay the repair bill on 
the truck, which respondent refused to do. Respondent’s records 
indicated the shipment was Federally inspected at the garage at 
12:15 P. M., April 24. The evidence shows that the truck departed 
from the garage at about 9:30 A.M., April 25, but the driver did 
not even then deliver the onions to respondent’s place of business. 

In its opening statement, complainant points out that respond- 
ent admits he received notice of the arrival of the shipment in 
Youngstown at about 3:30 P.M. on April 23. But, complainant 
argues, “Respondent made no request or order that the shipment 
be placed for delivery.” This was not a railroad shipment of 
onions which would require respondent to give an order for plac- 
ing the car or shipment at some point for delivery; it was a 
trucklot shipment and the contract, as reflected by the Brokers 
Standard Memorandum of Sale, called for shipment to Mathew 
Mercurio, at 201 W. Front Street, Youngstown, Ohio. The garage 
of the James A. Henderson Company was located on East Front 
Street, Youngstown, Ohio. Surely, complainant would not claim 
that respondent was under any obligation to pick the onions up 
at the garage where the truck was being repaired, and transport 
them to respondent’s place of business at additional expense. 
Complainant takes the position that respondent exercised control 
over the shipment by having the onions inspected at the garage 
by a Government inspector. We think there is no merit in this 
claim. Since this was a delivered sale, the onions were in com- 
plainant’s care and custody and were complainant’s respon- 
sibility until they were delivered to respondent at his place of 
business, which was the destination specified in the contract. 
Since the onions were never delivered to respondent, we must 
conclude that complainant failed to carry out its part of the 
contract, and has failed to sustain its burden of proving that the 
onions were ever tendered to respondent for acceptance or rejec- 
tion. 

In view of the evidence in this case, we conclude that com- 
plainant’s damages are a result of its own failure to carry out 
the terms of the contract between the parties. It follows that the 
complaint filed herein should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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